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	DEFENDANT JEFFREY BURUM’S MOTION TO DISMISS FOR DESTRUCTION OF EXCULPATORY EVIDENCE IN THE ATTORNEY GENERAL’S POSSESSION



TO:  ATTORNEY GENERAL KAMALA HARRIS, DISTRICT ATTORNEY MICHAEL A. RAMOS, DEPUTY ATTORNEY GENERAL MELISSA MANDEL, DEPUTY DISTRICT ATTORNEY R. LEWIS COPE, AND ALL OTHER PARTIES AND THEIR ATTORNEYS OF RECORD: 
PLEASE TAKE NOTICE that on May 27, 2016, at 9:30 a.m., in Department S21 of the San Bernardino Central Courthouse, located at 247 West Third Street, San Bernardino, California 92415, defendant JEFFREY BURUM will and hereby does move for the Court to dismiss the Indictment pursuant to the due process clause of the Fifth Amendment, California v. Trombetta (1984) 467 U.S. 479, and Arizona v. Youngblood (1988) 488 U.S. 51.
This Motion is brought on the grounds that the People have lost or destroyed exculpatory evidence, or in bad-faith lost or destroyed potential useful evidence.  This Motion is based on this Notice, the attached Memorandum, the concurrently-filed Declaration of Kathryane Foster, and such argument and other authorities as may be presented at or before the hearing on this matter.

	Dated:	May 12, 2016

	LARSON O’BRIEN LLP
KELLER RACKAUCKAS LLP
By:
Stephen G. Larson
Jonathan E. Phillips 
Jennifer L. Keller
Attorneys for Defendant 
JEFFREY BURUM





MEMORANDUM
[bookmark: _Toc428511053]INTRODUCTION
Once more the People have forced Defendant Jeffrey Burum to move for relief based on their mishandling of the criminal investigation into the Colonies settlement.  This time, they have admitted that the Attorney General’s Office failed to preserve emails that should have been produced to the Defendants because they contained exculpatory evidence.  Specifically, the destroyed emails would have revealed the Attorney General’s communications with County Counsel—and possibly other third-parties—regarding the County’s change of heart on the Colonies settlement.  As the Court has already recognized, the County and its attorneys’ reevaluation of the settlement, and their recognition that it was eminently reasonable and fully justified, is exculpatory evidence.  As such, the Attorney General’s correspondence with County Counsel or other third-parties on this subject should have been provided to the defense.  It was not—and now it never can be.
This is a straightforward case of the People destroying exculpatory evidence that should have been preserved.  There is no question of custody and control, and no question that the documents were destroyed.  The time for further excusing the People’s mishandling and manipulation of exculpatory evidence in this has come and gone.  The Indictment should be dismissed.  
FACTUAL BACKGROUND
On August 28, 2015, Mr. Burum filed a motion for reconsideration of the Court’s denial of Mr. Burum’s motion to dismiss pursuant to California Penal Code section 939.71.  One of the grounds for reconsideration was newly-discovered evidence demonstrating the People’s knowledge at the time of the grand jury proceedings that the County believed the Colonies settlement to be reasonable—which, of course, directly contradicted the People’s theory that the settlement was unreasonable and evidence of criminal intent.  The crux of Mr. Burum’s reconsideration motion was new evidence that the District Attorney’s office had interviewed Ruth Stringer and Mitchell Norton—members of the San Bernardino County Counsel’s office—about the County’s change of heart prior to convening the Grand Jury in 2011.  In response to Mr. Burum’s motion, the People denied having pre-grand jury knowledge of the County’s position, just as they had in opposing Mr. Burum’s first motion, going so far as to profess that the motion was “patently absurd” for charging that “prosecutors were aware of this information.”  (Declaration of Kathryane Foster (“Foster Decl.”), Ex. 1 [relevant pages of People’s Opp].)
Faced with the People’s stonewalling, Mr. Burum served document subpoenas on the County of San Bernardino and others seeking documents and other evidence regarding the District Attorney’s meetings with County Counsel and other relevant witnesses.  In response, the County produced documents revealing that despite their denials, prosecutors were well-aware of the County’s position on the settlement before the 2011 grand jury proceedings.  And on November 6, 2015, Deputy District Attorney Lewis Cope and Deputy Attorney General Melissa Mandel were forced to recant and admit this to the Court, and to also admit that the prosecution had failed to disclose interviews with key witnesses, including Mr. Norton. (Foster Decl., Ex. 2 [11/6/15 transcript pages 1-8].)  
Following this admission, the Court ordered the People to produce all recorded witness interviews and “all notes of any meetings between any representatives of the People and either County Counsel or Board members or other County officials involved in either the civil or criminal Colonies litigations under seal.”  (Foster Decl., Ex. 3 [11/6/15 minute order].)  As a result, the People produced some documents, including transcripts of investigation interviews with Mr. Norton and Ms. Springer.[footnoteRef:1]  The People also filed what they called a “Notice of Compliance With Discovery Order,” asking the Court to “[f]ind that the People have complied with the November 6, 2015 discovery order.  (Notice of People’s Compliance With Discovery Order, etc., filed Nov. 30, 2015, at p. 7.)  Strangely, for a motion purporting to set forth the People’s compliance with the Court’s discovery orders, it was accompanied by Mr. Cope’s declaration explaining that any emails responsive to the Court’s order and once in the custody of the Attorney General’s Office had been destroyed.  (Foster Decl., Ex. 4, ¶ 11 [“I am informed and believe that the Attorney General did not preserve emails from the time period covered in the Court’s order”].)   [1:  The People claimed their previous failure to produce these documents was “inadvertent.”  Whether they were telling the truth is not relevant to this motion.] 

Immediately after receiving the People’s production, the defense requested additional information regarding the Attorney General’s document retention policies and practice.  (Foster Decl., Ex. 5 [12/4/15 letter to Cope].)  The District Attorney’s Office responded, but not with the requested information.  Instead, it tried to excuse the destruction of emails by asserting that the People were never obligated to produce “any of the information you seek with respect to the Attorney General’s office.”  (Foster Decl., Ex. 6 [12/10/15 letter from Sadeghi].)  But this new claim was belied by the documents produced by the County, which demonstrated that at least former Deputy Attorney General Gary Schons possessed exculpatory emails regarding Mr. Norton and Ms. Stringer’s communications with the People.  (Foster Decl., Ex. 7 [sample email from production].)
Because the People refused to provide the requested information regarding the Attorney General’s document retention policies, Mr. Burum sought that information through a California Public Records Request.  (Foster Decl., Ex. 8.)  In response, the Attorney General’s Office indicated that it has a 90-day policy for retaining emails until they are automatically destroyed, unless such emails are archived by the individual sender or recipient.  (Foster Decl., Ex. 9.)  
During the Court’s March 16, 2016 hearing on various matters, the Attorney General’s missing emails were discussed in the context of the People’s motion seeking the Court’s benediction upon their discovery efforts.  The Court noted that this issue had not been raised in the context of the then-pending Trombetta motion or any other pending motion.  (Foster Decl., Ex. 10 [3/16 Tr. 71:4-10] [“What I’m saying is if you want to, if you want to say that there’s more material that they have that they haven’t provided, you need to bring some type of a motion to suggest that.  Or identify what they haven’t provided.  If you think that what they have provided indicates that documents have been lost, destroyed, not preserved, and there should be some sanction for that, then you need to identify that”].)  This motion is brought in response to the Court’s observations, and it sets forth why destruction of the emails satisfies the Trombetta standard and warrants dismissal of the indictment.   
ARGUMENT
The Legal Standard for a Motion to Dismiss Based on the Prosecution’s Destruction of Evidence
[bookmark: _BA_Cite_FE9971_000322][bookmark: _BA_Cite_FE9971_000324][bookmark: _BA_Cite_FE9971_000353]As the Court is aware from Mr. Burum’s prior Trombetta motion, the People have a constitutional duty to preserve evidence “that might be expected to play a significant role in the suspect’s defense.” (California v. Trombetta (1984) 467 U.S. 479, 488; accord People v. Alexander (2010) 49 Cal.4th 846, 878 [“Due process requires the state preserve evidence in its possession where it is reasonable to expect the evidence would play a significant role in the defense”].)  An affirmative duty to preserve evidence arises when it “possess[es] an exculpatory value that was apparent before the evidence was destroyed, and be of such a nature that the defendant would be unable to obtain comparable evidence by other reasonably available means.”  (Trombetta, 467 U.S. at 489.)  
[bookmark: _BA_Cite_FE9971_000354][bookmark: _BA_Cite_FE9971_000326][bookmark: _BA_Cite_FE9971_000328]And even if the exculpatory nature of the evidence is not plain from the circumstances, the People still have a duty to preserve “potentially useful” evidence.  (See Youngblood, 488 U.S. at 58 [holding that “unless a criminal defendant can show bad faith on the part of the police, failure to preserve potentially useful evidence does not constitute a denial of due process of law”]; accord People v. DePriest (2007) 42 Cal.4th 1, 41-42].)  In such cases, the moving party must demonstrate that the evidence was destroyed in bad faith.  (See People v. Alvarez (2014) 229 Cal.App.4th 761, 774 [“If the higher standard of apparent exculpatory value is met, the motion is granted in the defendant’s favor.  But if the best that can be said of the evidence is that it was ‘potentially useful,’ the defendant must also establish bad faith on the part of the police or prosecution”].) 
The Attorney General’s Destruction of Potential Evidence Meets The Trombetta Standard
[bookmark: _BA_Cite_C76EB4_000116]Speaking through Mr. Cope’s declaration regarding the disposition of the Attorney General’s responsive emails, the Attorney General’s Office admits it destroyed any once-existing emails responsive to the Court’s Discovery Order.  [cite].   Indeed, the admission could not be plainer.  Mr. Cope says, “I am informed and believe that the Attorney General did not preserve emails from the time period covered in the Court’s order.” [footnoteRef:2]  (Notice of Compliance, Declaration by R. Lewis Cope ¶ 11.)  Through a California Public Records Request, Mr. Burum has since learned that the Attorney General’s Office has a 90-day policy for retaining emails until they are automatically destroyed, unless such emails are archived by the individual sender or recipient.  (cite).  In this case, that policy fell short in protecting exculpatory evidence that should have been retained in this case.     [2:   The Attorney General’s Office clearly preserved emails dating back at least to 2013, as Mr. Burum received some such emails through a public records act request.  (See Foster Decl., Ex. 3.)  It is unclear why some emails were preserved and others were not.  The People have provided no information regarding the dates, or subject matters, of the documents it destroyed.] 

[bookmark: _BA_Cite_06D8F2_000064][bookmark: _BA_Cite_06D8F2_000162]And to be clear, there is no question this evidence was exculpatory.  Exculpatory evidence is “any evidence reasonably tending to negate guilt.”  (McGill v. Superior Court (2011) 195 Cal.App.4th 1454, 1470; Dictionary.com, http://dictionary.reference.com/browse/exculpatory [“exculpatory: 1. tending to clear from a charge of fault or guilt”].)  The Attorney General’s interviews, notes, and communications from persons familiar with the settlement are exculpatory for at least two reasons.  
[bookmark: _BA_Cite_06D8F2_000380][bookmark: _BA_Cite_06D8F2_000384]First, that evidence would challenge the theory presented to the indicting Grand Jury through testimony given by a dozen witnesses—including County Counsel Mitchell Norton—that the settlement was unreasonable and, therefore, evidence of criminal intent.  (cite).  Mr. Norton’s testimony was particularly notable because even as the prosecution was eliciting testimony about how Mr. Norton supposedly believed the settlement was unreasonable and flawed, the prosecution knew that Mr. Norton believed the opposite.  (cite.)  The exculpatory nature of evidence regarding the County’s change of heart has always been plain.  The emails destroyed by the Attorney General’s Office would have further revealed the County’s post-settlement reevaluation of the Colonies settlement confirmation that it was objectively reasonable and fully justified.  (Ex.2, 42-46.)  Indeed, the trial court has already determined that evidence of the County’s post-settlement position was exculpatory and should have been disclosed.  (Ex.29, 1659:10-15.)  Additional evidence that this position was widely held among those who had analyzed the settlement would undermine the People’s theory at trial and help establish the Defendants’ innocence.  
Second, testimony of the settlement’s reasonableness is exculpatory because it brings the general credibility of the prosecution’s witnesses into question. Again, the grand jury testimony demonstrates this.  The prosecution presented multiple witnesses for the purpose of establishing that the settlement made no sense, that it could not be objectively justified, and that the only explanation for the settlement must have been corruption.  (cite.)  This evidence was directly contradicted by the information, held by Mr. Norton and known to the prosecution, that the settlement was objectively reasonable and a sound conclusion to the litigation in light of Judge Warner’s disastrous findings against the County and the ever-increasing damages exposure.  The destroyed evidence would have been powerful impeachment evidence for any of the County’s attorneys or employees who testified to the contrary.  
A second category of documents that the Attorney General’s Office should have preserved are emails and other communications between the Attorney General’s Office and attorneys for the participants in the civil indemnification case between San Bernardino County and the other governmental entities involved in the Colonies lawsuit.  It is indisputable that collaboration took place between those attorneys and the Attorney General’s Office.  At least one such document has been produced already, showing communication between DDA Mandel and the insurers’ attorneys.  (cite).  DAG Mandel personally appeared in San Diego to plead for a stay of that case during the pending criminal case, with the purpose of heading off the very problem that led the People to hide evidence from the indicting Grand Jury.  The entire premise of the People’s investigation was that the settlement was unfair and irrational, and yet the County at the same time was asserting in these indemnification proceedings that the settlement was fair and justified—and what is more had the expert witnesses, testimony, and analysis to prove it.  DAG Mandel sought to prevent that evidence from being further developed and made available to the defense.  Additional communications regarding this effort would likely have contained further exculpatory evidence. 
All Avenues Of Alternative Production Have Been Exhausted
Mr. Burum has attempted to seek alternative production of these documents.  As noted above, San Bernardino County produced some emails where Mr. Schons was copied.  (cite).  While Mr. Burum has these limited number of emails, it is clear he does not possess all of the relevant emails that were once in the Attorney General’s possession and control.  Indeed, it is all the more likely that Mr. Burum does not have all such emails given the Attorney General’s lack of transparency and candor in the first place.  This is not the first time Mr. Burum has run into that wall, and when the People build that wall, there is always something behind it the People do not want this Court or Mr. Burum to find.  In any event, there are no additional third-party sources Mr. Burum is aware of that could produce the documents that should have been preserved and produced by the Attorney General’s Office.  
Bad Faith Is Not a Necessary Showing, But it Has Been Established Here
Because the evidence the Attorney General’s Office has destroyed was exculpatory, Mr. Burum need not show bad faith, but bad faith is nevertheless evident here.  In People v. Alvarez (2014) 229 Cal.App.4th 761, Division 3 of the Fourth District Court of Appeal considered a Trombetta motion regarding video footage belonging to a private party that detectives knew existed, but repeatedly failed to review.  The footage disappeared and could not be retrieved.  Unsurprisingly, the People made the same argument in Alvarez that they made here—because no one had seen the videos, no one knew what was on them and thus no exculpatory value could be shown.  (cite)  The Court disagreed, holding that while it could not be certain the footage was exculpatory, it was certainly of potential use.  (cite)  The trial court then determined that under the circumstances, where law enforcement was aware of the video footage and simply failed to obtain it, bad faith was present.  
This case is worse than Alvarez.  In that case, the video footage was never actually in law enforcement’s possession—law enforcement simply refused to take custody of third-party footage it knew existed.  In this case, the Attorney General’s Office always had control of its own emails, was fully aware of the ongoing Burum investigation and its ongoing duty to retain documents pursuant to that investigation so they could later be produced to the defense.  It is also apparent, despite the People’s latest denials, that there were responsive documents in its possession at some point in time.  At the very least, Assistant Attorney General Schons received such emails.  When combined with the Attorney General’s Office’s active participation in the Colonies investigation, it is reasonable to infer that other relevant emails were deleted as well.  
[bookmark: _BA_Cite_C76EB4_000081][bookmark: _BA_Cite_C76EB4_000015][bookmark: _BA_Cite_C76EB4_000061][bookmark: _BA_Cite_C76EB4_000083][bookmark: _BA_Cite_C76EB4_000063][bookmark: _BA_Cite_C76EB4_000065][bookmark: _BA_Cite_C76EB4_000085][bookmark: _BA_Cite_C76EB4_000067]Nor is there any reasonable excuse for deleting emails relevant to these matters.  The preservation of emails is a basic requirement, even of parties in civil litigation.  (See e.g., Fed. Rules Civ. Proc., Rule 37 [sanctions available “[i]f electronically stored information that should have been preserved in the anticipation or conduct of litigation is lost because a party failed to take reasonable steps to preserve it”]; Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 [“Once a party reasonably anticipates litigation, it must suspend its routine document retention/destruction policy and put in place a ‘litigation hold’ to ensure the preservation of relevant documents”].)  Under California law, a party in civil litigation who destroys evidence may be subjected to adverse inferences at trial; monetary, evidentiary, or contempt sanctions; and its counsel may even face discipline by the California State Bar.  (See Cedars-Sinai Medical Center v. Superior Court (1998) 18 Cal.4th 1, 12-14, citing Evid. Code, § 413 [adverse inferences]; BAJI No. 2.03 [same]; Code Civ. Proc., § 2023.030 [sanctions for discovery abuses]; Bus. & Prof. Code, § 6106 [ethical prohibitions against spoliation of evidence]; Rules Prof. Conduct, rule 5–220 [same].)  Spoliation of evidence can even be a criminal offense under the appropriate circumstances:  “Every person who, knowing that any book, paper, record, instrument in writing, or other matter or thing, is about to be produced in evidence upon any trial, inquiry, or investigation whatever, authorized by law, willfully destroys or conceals the same, with intent thereby to prevent it from being produced, is guilty of a misdemeanor.”  (Pen. Code, § 135.)
[bookmark: _BA_Cite_C76EB4_000019][bookmark: _BA_Cite_C76EB4_000086]Courts should expect no less of government attorneys prosecuting a criminal offense than it does of civil attorneys litigating far less weighty matters.  This is particularly so because in the criminal context, the People’ failure to preserve emails has constitutional implications.  (Trombetta, 467 U.S. at 485 [“A defendant has a constitutionally protected privilege to request and obtain from the prosecution evidence that is either material to the guilt of the defendant or relevant to the punishment to be imposed”]; People v. Alexander (2010) 49 Cal.4th 846, 878 [“Due process requires the state preserve evidence in its possession where it is reasonable to expect the evidence would play a significant role in the defense”].)  Because the People have again chosen to stonewall, deny, and refuse even to represent that the destruction of relevant emails was made “in good faith and in accord with their normal practice,” (Trombetta, 467 U.S. at 488), the constitutional concerns regarding the People’s destruction of evidence are impossible to abate.  
CONCLUSION
	For the foregoing reasons, Mr. Burum respectfully requests that the Court grant this motion and dismiss the Indictment in its entirety as a result of the Attorney General’s destruction of exculpatory evidence.  

	Dated:	May 12, 2016

	LARSON O’BRIEN LLP
KELLER RACKAUCKAS LLP
By:
Stephen G. Larson
Jonathan E. Phillips 
Jennifer L. Keller
Attorneys for Defendant 
JEFFREY BURUM
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PROOF OF SERVICE

[bookmark: OLE_LINK109][bookmark: OLE_LINK110]I am a citizen of the United States. My business address is Larson O’Brien LLP, 555 S. Flower Street, Suite 4400, Los Angeles, California 90071.  I am employed in the County of Los Angeles where this service occurs.  I am over the age of 18 years, and not a party to the within cause.

On the date set forth below, according to ordinary business practice, I served the foregoing document described as:
	DEFENDANT JEFFREY BURUM’S MOTION TO DISMISS FOR DESTRUCTION OF EXCULPATORY EVIDENCE IN THE ATTORNEY GENERAL’S POSSESSION


	
	(BY FAX)  I transmitted via facsimile, from facsimile number (213) 629-7401, the document(s) to the person(s) on the attached service list at the fax number(s) set forth therein, on this date before 5:00 p.m.  A statement that this document was successfully transmitted without error.

	
	(BY PERSONAL SERVICE)  On this date, I caused the above documents to be delivered by hand delivery to the person(s) on the attached service list.

	
	(BY MAIL)  I am readily familiar with my employer’s business practice for collection and processing of correspondence for mailing with the U.S. Postal Service, and that practice is that correspondence is deposited with the U.S. Postal Service the same day as the day of collection in the ordinary course of business.  On this date, I placed the document(s) in envelopes addressed to the person(s) on the attached service list and sealed and placed the envelopes for collection and mailing following ordinary business practices.

	
	(BY OVERNIGHT DELIVERY)  On this date, I placed the documents in envelope(s) addressed to the person(s) on the attached service list, and caused those envelopes to be delivered to an overnight delivery carrier, with delivery fees provided for, for next-business-day delivery to whom it is to be served.

	
	(BY E-MAIL)  On this date, I caused the above document to be delivered electronically to the e-mail address(es) of the person(s) on the attached service list.



SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  

Executed on _________, 2016 in Los Angeles, California.



												
								Yvonne Gutierrez
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