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INTRODUCTION

I. 

Legal observers and courts have long been aware of the powerful influence of prosecutors over grand juries, insulated as they are from defense input.  This leads to the familiar legal joke that prosecutors could indict a ham sandwich if they wanted to.  This influence sometimes leads to runaway grand juries, where indictments are returned against subjects the prosecutors do not want indicted.  That would have happened in this case had the prosecutor in charge, Supervising Deputy District Attorney Vic Stull, not reined in the grand jurors by talking them out of indicting Martin Valdez Sr.  They had logically assumed that, if the statement by target Rickie Lee Fowler that he had been in a van in Waterman Canyon with Valdez Sr., Martin Valdez Jr., and Dean Raef when one of them grabbed a flare out of his hands and lit the Old Fire was good enough to indict Fowler, it was good enough to indict the others.  

Stull knew better.  He even talked them out of calling Raef as a witness so the grand jurors never knew that Raef’s version of what he and Fowler did the night before the fire matched perfectly.  Before he left to arrange a ride for Raef from the Sheriff’s Dept., the detective who interrogated him said, “Thanks, bud.”  Raef’s version also matched what Fowler had told people before he was interrogated.  Another reason Stull may have done so is because the Sheriff’s Dept. knew only that Raef was supposed to live somewhere in Bishop and time was of the essence—the indictment was returned only four days before the arson statute of limitations ran.  Raef’s version, the Dean Raef Version, was utterly inconsistent with the version Fowler gave in his eighth interrogation, the Grand Jury Version, which Stull presented to the grand jury.  The grand jury wanted to indict Martin Valdez Sr., even though in February 2004 detectives had released him after being interrogated, saying, “You guys are outta here, . . . I lay my money on you.”  One of the grand jurors even wanted to indict Jimmy Ray Hernandez, who Fowler, in another of his eight mutually-inconsistent interrogations, had said he was with in Waterman Canyon the night before the fire and who had refused to testify by asserting his right against self-incrimination.  The detective who interrogated him told him, “I have complete confidence in you,” before releasing him.  Stull explained why they could not indict them.  But their desire to do so makes clear that Stull’s whole thrust had been to make the grand jury think that Raef, the Valdezes, and Jimmy Ray were all somehow guilty of starting the fire or at least of being with whoever did when it happened.  Like Fuerte, who Dennis Hernandez said was probably there, they were very bad people.  

II.

Because preliminary hearings in their role of weeding out groundless cases have always been considered an important phase of criminal prosecutions in this state, many legal scholars were concerned when the California Supreme Court overturned the previous rule allowing preliminary hearings after an indictment had been returned.  The court had anticipated this concern by stressing that prosecutors in grand jury proceedings had an obligation to present evidence tending to show that the target should not be indicted.  This was not done in this case.  In a properly-defended preliminary hearing, where exculpatory evidence would have been presented, it seems unlikely that Fowler would have been held to answer.  This exculpatory evidence would have included witnesses showing that Fowler’s account of how the four claimed by the prosecution to have been in the van at the time one of them started the fire, happened to be in the van, was not true.  It would also have shown the failure of the Sheriff’s Dept. to investigate either this or Raef’s and the Valdezes’ alibis; Fowler’s bizarre desire to be charged with setting the fire; his ignorance that such a charge could result in death or life in prison; and his basic ignorance of when and where the fire started.  

These and other factors, including the motives of the Sheriff and District Attorney, who wanted someone to blame for setting the Old Fire, and Stull, who wanted to use Fowler’s indictment as a reason to vote for him in his then-pending campaign for judge, along with why Fowler was a perfect scapegoat, are set forth in the motion.  So is how testimony at the grand jury proceeding of a witness to the start of the fire and of one concerning a near-collision with the van claimed to have been used to start the fire was shaped to more-nearly fit the prosecutor’s version of Fowler’s statements.  

Present counsel respectfully thinks a mistake has been made in indicting Fowler and that the case should be dismissed.  He believes the facts available to the prosecution which would have shown Fowler did not light the fire in spite of this troubled individual’s unfathomable desire to want people to think he had, were simply ignored in their efforts to find a scapegoat on whom to blame the fire.  Nothing was apparently done to check out the alibis of those who Fowler said were with him, and almost no checking was done to ascertain where Fowler had really been even though what he said changed immensely both in small and large detail during the course of his eight interrogations stretching out over five years.  It seems probable that even Stull was not aware of all this, for it is common for prosecutors to rely on reports in bringing a case to court.  They do not have time to listen to all the recordings or study the transcripts.  Stull had only ten months to make sense out of a case which the chief investigator in 2006 had called a “fucking train wreck.”  And Fowler was undeniably the perfect scapegoat.  

III.

Although under intense pressure to get this motion done, present counsel has felt that only by setting forth the whole investigation of the case and the grand jury proceedings can what happened be revealed.  That explains its length.  Everything mentioned in this document took place in the City or County of San Bernardino unless otherwise specified.  Because so many people involved in this case have the same last names, first names are used for some.  Citations are provided to the place in present counsel’s file where the information can be found.  Some of present counsel’s conclusions are in the statement of facts.  He has included them there because to repeat them in the points and authorities would require duplication.  Present counsel knows that, even without this comment, the court will consider them only to the extent they have merit.  Any conclusion drawn with respect to Fowler has been taken solely from the discovery.  None of it comes from anything within the attorney-client privilege.
   

As a result of the frequent failure of sheriff’s detectives to document all their activities, present counsel has had to learn what they did in many instances from studying the transcripts from the 109 electronic disks he was provided, some of them mislabeled or unmarked, with many duplicates and many which do not indicate who conducted the interrogation or the date, and others including only graphics.  The discovery is nearly 5,000 pages, with probably close to 2,000 pages of transcripts and 600 pages of grand jury testimony, and there is more assembled by the defense.  Present counsel has made every effort to double-check the facts cited in this document.  This has been a big job.  It is particularly hard to avoid missing something when making a claim that nothing can be found in the discovery.  It is therefore respectfully requested that present counsel be advised if anything is misstated.  

STATEMENT OF FACTS

I.  
THE OLD FIRE.

The Old Fire got its name because the Incident Commander of the fire first placed its location on Old Waterman Canyon Road.
  There is no dispute about when the Old Fire started.  It started between 9:10 and 9:12 a.m. on Saturday morning, October 25, 2003.
  There is also no dispute about where it started.  It started near a large boulder on the east side of Old Waterman Canyon Road 1.1 or 1.2 miles north of its southern intersection with highway 18.
  There is also no dispute that by the time snow helped extinguish the fire on November 2, 2003, it had burned approximately 1,000 residences and commercial structures and cost far more than the $5,000,000 alleged in the indictment.
  It is also not disputed that a mudslide down the denuded Waterman Canyon during heavy rains the following Christmas Day swept fourteen to their deaths at St. Sophia Camp.
  There is not really even any dispute about the cause of the fire, which crime scene investigators determined had been a road flare.  This is because Fowler’s defense is that he had nothing to do with the fire.

In fact, the only real dispute on the case, apart from the central question of guilt or innocence, is whether a person convicted of deliberately lighting a wildfire can be convicted of capital murder under CalCrim No. 240 when death is caused by a heart attack soon after the person, who had been suffering from chronic and severe heart or lung conditions for years, had been told his home had burned or he had to evacuate.  This applies to all five of the men, age 52 to 92, that Fowler is accused of murdering.  An additional potential issue, which has not been fully investigated, is whether any of the homes of the five people who died were burned or threatened by a fire other than the Old Fire.  During that fateful October it seemed as if the whole southern half of the state was on fire.  On the afternoon of Tuesday, October 21, 2003, four days before the Old Fire was started, the Grand Prix Fire commenced in North Fontana and later crossed Cajon Pass to merge with the Old Fire.  About 8:30 p.m. the day the Old Fire started, the Playground Fire in Crestline was started by a catalytic converter and ultimately merged with the Old Fire.
  If either of these other fires resulted in the burning of or an evacuation order from one of the decedent’s homes, Fowler bears no legal responsibility.

II.  
THE PRE-FOWLER INVESTIGATION.

The cause of the Old Fire was initially investigated by the San Bernardino Police Department, but when they learned that the fire had been intentionally set and that its origin was three-tenths of a mile outside of the city limits, the case was turned over to the San Bernardino Sheriff’s Department.  They handled the case as a homicide investigation under the direction of Sgt. Bobby Dean after the first death was reported.
  According to Dean, in the early days “homicide detectives were provided unlimited resources, including the sheriff’s arson/bomb squad and investigators from county fire, the California Dept. of Forestry and Fire Protection, and the Forest Service,” and the San Bernardino Police Department freed up ten of their detectives to assist.
  Ultimately, more than two dozen detectives from multiple agencies, both federal and local, worked long hours tracking down leads.

A.  Gabriel Padilla’s Observation.

The most tantalizing eyewitness was Gabriel Padilla, a tree trimmer who with three others had been driving up highway 18 with a load of firewood when the engine of his truck overheated and he pulled out at a turnout to add water and let it cool.  When interviewed by San Bernardino Police Officer Robertson early the next morning, he stated that about two minutes after he stopped he looked down into Waterman Canyon and saw a “gray van” parked northbound on the east side of the road.  The van was a 2000 to 2001 Dodge or Chevy with two windows behind the door and a full window in the back, with a “slight tint” to the windows.  A possibly-Chicano male wearing a long-sleeved white shirt was sitting in the driver’s seat.  The driver never got out and he didn’t see the man’s face.  He also saw a young-looking white male in his early twenties with short blond hair run along the right side of the van toward its rear and throw something with his right hand into the brush, which immediately ignited.  This subject was about five feet five inches tall, skinny, weighing about 140 pounds, and was wearing a white short-sleeved shirt.  Padilla did not see his face and would not be able to identify him again.  After the fire started, this subject immediately got back in the van, which made a U-turn and left quickly heading down the hill.  During the interview, Robertson showed him photos obtained from the Internet of a 2004 Chevrolet Venture van, a Chevrolet Express Cargo 1500 van, a Dodge Caravan van, and a Ford Windstar van.  He said the Venture Van looked “very similar” to the one he had seen.

Padilla was interviewed a second time by Det. Perez on January 10, 2004 at the turn-out he had stopped at, after investigators had obtained the white 1996 Chevrolet Astro Van with a rack on top owned by Richard Fuerte, which they had parked near the boulder where the fire started in order to do a re-enactment.  This time Padilla said he had seen a white or gray van with no lettering or company name on the outside traveling up Waterman Canyon when it stopped.  At first Padilla said the van which had been parked for him to observe near where the fire had started was sloped differently in the front compared to the one he had seen when the fire had been started, but later as it drove off after making its three-point U-turn he stated that he had been mistaken and it looked the same.  This time he added that there had been something on the roof of the van which was most likely a rack.  He also now said that the man he had seen outside the van had short brown or light brown hair when he got out from the passenger side, “walked slightly up the hill near the large boulder on the side of the road, and threw something” to start the fire.
   

Det. David Burgess testified before the grand jury that he had been transferred to the Homicide Division of the Specialized Investigation Bureau in July 2006.  In so doing, he inherited the Old Fire investigation.  He had gone to the scene on highway 18 with his entire team to ascertain just where Padilla had been, to see what his vantage point had been, and to try to ascertain the distance.  They did so by referring to Padilla’s initial statement and with a description of the surrounding area which they had obtained from an interview with the suspect in the case.  When exhibit 3, a map of the area, was displayed on a screen, Det. Burgess located the turnout with the “2” marked on it.  He explained that he had other detectives park their vehicle 50 to 100 feet south of the large rock.  He could definitely see hair color and skin tones.  He then used a laser measuring device and ascertained that the distance from Padilla’s vantage point was just about 870 feet from where the other detectives had parked their vehicle, and was estimated to have been about 500 feet lower than the vantage point.  (2GT398-402.)  The detective was then excused.

B.  Sandra Glick’s Observation.

At what must have been about the same time as Padilla’s observation, Crestline resident Sandra Glick happened to be driving down highway 18 when she noticed smoke in Waterman Canyon and stopped at an overlooking turnout.  Seeing a fire, she called 911.  At that time the fire was about ten feet by ten feet across and she saw a man with “maybe dark hair” getting into a blue Nissan pickup parked in front of the fire by the boulder which drove away up the canyon.

C.  The Landsen Observation.

A few minutes later, probably about 9:15 a.m., as Robert Landsen and his wife Laurie Lansden were driving up highway 18 on their way to Lake Arrowhead, a “white or gray” van occupied by “two white males” driving “like crazy” ran the stop sign at the Waterman Canyon cut-off and crossed in front of them, nearly causing a collision.  The driver was not clean cut but was shaven and had hair down over his ears and was white.  He could give no description of the passenger except that he was also white.  Robert looked at about 250 photos trying to identify the driver but could not do so.
  The van was full size but he did not remember if it had any side windows.  He helped prepared a composite drawing of the driver of the van on October 27 and now said the driver had “dark brown hair.”  When shown ten photos of vans, he could only say that a white “cargo style” van “looked most familiar,” adding that he had been concentrating on the driver because he was mad at him.
  Robert’s wife Laurie said she had “looked up” when her husband commented and saw a “light colored van” crossing in front of them.  All she could remember about the driver was that he had dark hair.  She did not see a passenger.  The van had windows on the side and was full size.  

Laurie Lansden had said when called by Det. Williams on October 29, 2003 (date shown in report at 1D129), that her husband had been driving their beige 1997 ES300 Lexus (her husband had said he thought he was driving there Ford Bronco), that the van that crossed in front of them was “light colored,” and that the driver of the van had dark hair and was white.  (Transcript at 5T29:3-5.)

When shown the van owned by Richard Fuerte, all Lansden could say was that it there was a “possibility” that his was the same van.  When he asked if his description of the driver matched anybody else’s, the detective said, “Pretty close,” and Lansden said, “Good, good.”
  

As the next to the last witness of the grand jury proceeding, on October 14, 2009, Stull recalled Sgt. Bell.  (2GT489.)  He confirmed that within two weeks, Stull had asked him to show a photo lineup to Lansden.  Lansden had identified the photograph of Martin Valdez Jr. as the driver.  Bell thought that it was possible that Lansden had been interviewed initially by the San Bernardino Police Department because the Old Fire was initially believed to have started in their jurisdiction.  (2GT490.)

III.  
SUSPICION FOCUSES ON FOWLER.

The Old Fire was still raging at the end of October.  The investigation was around-the-clock and intense, as detectives continued to hunt for whoever started the fire but, even though some people were detained and questioned, none of the leads panned out.  The Sheriff’s Dept. was still looking for “two white males in their early to mid-20s, who had access to, or owned, a light gray 2000 or 2001 Chevrolet or Dodge van, and were on Old Waterman Canyon Road on Saturday morning.”
  Some also showed a photo of the van.  A sheriff’s news release said that, “The fire was started by a burning object thrown from a moving vehicle.”  It continued, “Investigators are looking for a white male in his early to mid 20s” and that “a person matching this description was seen driving away in a light gray van.”  It also announced a reward of $110,000.  (See photos of vans at E8 and composite drawing with reward offer at E9.

By January 4, 2004, investigators had fielded hundreds of calls from people who thought they had information concerning the start of the fire but none of them led to the perpetrator.  Padilla’s and Lansden’s observations were tantalizing but led nowhere. Fowler’s name had not come up.

A.  The Tip from Elizabeth Rehkop.

About January 5, 2004, Deputy Sheriff Patrick O’Brien of the Chino Hills Substation got a call from former deputy sheriff Elizabeth Rehkop, then working on a master’s degree in psychology.
  She knew Dep. O’Brien because he had investigated the theft of two guns from her Upland residence on September 29, 2003 by Fowler.  As the son of her nephew, Fowler was her great nephew.  She told Dep. O’Brien that she thought Fowler might have had something to do with the Old Fire.  When she had asked him about it, while initially denying any involvement, he later admitted to being in a white van in the area and said she wasn’t the only one who thought he had something to do with the fire.
  

On January 5, 2004, Det. Perez called Rehkop.  Rehkop told Perez that Fowler was not welcome in her house as he had stolen two handguns from her.  She said a couple of weeks after the fire started she got an anonymous call from someone asking for Fowler.  When she said he did not live there, he explained that Fowler had erased all his mother’s entries in their electronic address book at their home, where he was staying, and replaced them with his own before attacking and robbing his mother and cutting their dog.  He had seen Rehkop’s name and called her.  Rehkop told him that she suspected him of lighting the Old Fire.  The caller said that Fowler had been at his house when the Old Fire was still burning and had laughed every time a house burned down.  Rehkop had been “basically” told by Fowler’s mother and his younger brother Robert that Fowler had something to do with the Old Fire.  She also had heard that some “drug people” had told Fowler to burn down Aylward’s house.  When she spoke to Fowler on the telephone, he made comments leading her to believe he was involved, and he had said he was in a white van the day of the fire.  When he was young, he committed cruel acts on animals and had threatened to burn down her house.

Perez called Rehkop again the next day, January 6,  and learned that Fowler had been institutionalized for the majority of his life and that the longest he ever had been out was the year before his December 2003 arrest.  He comes from a very dysfunctional and violent family, had been abused by his father, had been sexually molested when he was seven, and as a child was very “wild” and out of control.  Based on her knowledge of psychology learned in college (she was then working toward her master’s degree in forensic psychology), she said that Fowler exhibits all the behavioral symptoms of a person with an anti-social personality disorder.

On January 9, 2004, Det. Perez met with Rehkop.  She reiterated what she had said about Fowler’s mother Kathy telling her that Fowler had said that he had stolen drugs from people who were out to get him, that he told them that he had hidden them in Aylward’s house, and that they had told Fowler he had to burn down Aylward’s house or they would hurt or kill Fowler’s family.  She also clarified that neither Amy nor Robert had actually said that they heard Fowler say he started the fire, but that Robert had “alluded to the fact that he thought Rickie was involved.”  Amy never mentioned to Rehkop that Fowler had told her that he had started the fire when he spoke to Amy just before the end of the year.
  

After the meeting, Rehkop emailed Perez offering to visit Fowler at jail so she could ask him questions about the fire while wearing a recording device and he wouldn’t think the conversation would be recorded.  Det. Perez wrote out a set of questions for her to ask and the visit was set up for that evening, January 9, at 7 p.m.  At the visit, he denied starting the fire, denied telling Amy that he had done so, and said that the van he had been in the day the fire started belonged to Dean, a locksmith in Twin Peaks.  The night before the fire, Dean had driven him down the hill from Twin Peaks and dropped him off at Jimmy Ray’s.  While he knew who started the fire, he refused to disclose the person’s identity.
  

Although not in Perez’s report, Rehkop also told him that she had wanted to visit him so their conversation could not be recorded and that the officers would not blame Fowler for the fire if someone else lit it.  Fowler told her that he knew that the cops were going to try and pin the fire on him because when he got back from Utah everybody was telling him that the cops were looking for him for setting the fire.  He continued, “Yeah, I was in a white van, but it was a friend Dean’s white van.  He’s a locksmith, a licensed locksmith, and he drove me down and dropped me off at [Jimmy Ray’s] house. . . . I didn’t light no fire.”  He also told her that Rudy was the one saying the cops wanted him for the fire and that Sam [Fuerte] was the one trying to turn him in “for some type of reward.”  Because Fowler’s name had never come up until Rehkop called the sheriff, this means that people on the street who must have heard that Fowler had been in Waterman Canyon in a white van just before the fire started saying that he had started the fire, apparently with an eye on the reward.  When Rehkop kept insisting that it would be better for him if he would tell the police everything he knew, he responded, “They cut me slack, I cut them.  There’s a lot they want to know that I know . . . in regard to a lot of killings and [the] biggest drug dealers around.  Although he didn’t mention having knowledge about the fire to offer the sheriff in exchange for “slack,” he insisted, “I didn’t do it, they have no evidence to tie me to it, none.”  

B.  The Gray or White Van.

One of the big questions was the van being driven when the fire was set.  Both Padilla and Laurie Lansden said the van was gray or white or gray or light-colored, while Robert Lansden had said it was white or gray.  The wanted poster said whoever set the fire was in a light gray “2000 or 2001 Chevrolet or Dodge and threw something from it when it was moving.”  Vans are probably the most ubiquitous vehicles on our roads today and all look similar.  Without more information such leads cannot be followed up.  And what about the blue Nissan pickup Sandra Glick saw when the fire was only ten feet across?  If she is right, someone is out there who knows things the Sheriff’s Dept. needs to know. 

The first potential break in getting around this dead end occurred in early January when Dets. Perez and O’Brien listened to recordings of Fowler’s telephone conversations from jail.  In a January 4, 2004 conversation he had with Rehkop, Fowler had said he sold one of her handguns to Richard Fuerte.  Fuerte, who had served time in prison for manslaughter, owned a white 1996 Chevrolet Astro Van.
  

On January 8  and 9, 2004, criminalist Kim Branson carefully processed Fuerte’s van for evidence,
 including lifting latent fingerprints and taking swabs to see if strontium, normally found in road flares, could be found.   Criminalist Catherine Wojcik analyzed the swabs.  None of them contained strontium.
  Nothing connecting Fowler to the van was found.

C.  People Who Had Seen Fowler.

Once the case focused on Fowler, finding out about him was easy.  He had been in custody in Juvenile Hall, Arizona Boy’s Republic, the California Youth Authority, and jail for most of his life.  And he was only twenty-one.  Some of his siblings also had contacts with the law, including Robert Fowler, age 16, who was on active probation.  The family even had their own personal police officer in Off. Tully, who had befriended Fowler’s mother, Kathy Terrill, for years and often came by to keep her up to date on her children.  He no doubt was also keeping track of her children.  Off. Tully was the one who arrested Fowler where he had been hiding out at Mona and Rudy’s on December 3, 2003. 

1.  Fowler’s Mother and Siblings in Utah.

On January 7, 2004, Det. Williams met with the probation officer of Fowler’s younger brother Robert, Jill Oehling.  She told Williams that Robert had said that he thought Fowler lit the Old Fire.  She also said that he had said that Fowler had visited John Aylward right before the fire started and that the people Fowler was staying with had a gray mini-van.

On January 8, 2004, Sgt. Bobby Dean with detectives Perez and Williams and traveled to Utah to talk to what was left of the Fowler family.  Fowler’s mother, Kathy Terrill, age 49, a former registered nurse now ill from years of methamphetamine use and emphysema, was living in a motel with two of her children, Robert, age 16, and Amy, age 13, waiting for Kathy’s house to be ready.
  Kathy told the detectives that she had not heard Fowler say he started the fire and didn’t know if he had done so.  Robert, who avoided Fowler because contact always led to a fight, said that the only people he had heard say Fowler had lit the Old Fire were the police.
  Off. Tully had told him that Fowler had dyed his hair black from the medium-length dirty blonde it usually was after he stabbed the woman.  Amy, however, said that Fowler had told her he lit the fire and that he had to do it because otherwise the guy whose drugs he had stolen was going to hurt Fowler’s family and Aylward and he was protecting them.

2.  John Aylward and Friends.

John Aylward, age 55 at the time of the fire, met Kathy Fowler and her children at a downtown concert in San Bernardino in mid-2002.  At the time, the family was living in back of the bathroom in Seccombe Lake Park.  Aylward took pity on the homeless family and said they could stay at his place in upper Waterman Canyon, where he lived with two of his friends, Charles Plunkett and Jesse Saiz.  The Fowler family stayed there six or seven months.  This did not include Fowler, who had been a fugitive from his California Youth Authority Parole Officer prior to turning 21 in December 2002.  Fowler often came around Aylward’s and the two developed a close relationship which some people thought was sexual.  Fowler was always calling Aylward and asking for money which he usually gave him.  The family moved out in early or mid 2003 to live in the back house of Sammie Fuerte and Michelle Hernandez on 10th Street.  Aylward’s house burned down in the Old Fire but he still kept in touch with the family.  

On January 9, 2004, Dets. Perez and Williams met with him at his office on South Mt. Vernon, where his Executive Search business was located.  Right off, Aylward told them that he had once taken Fowler to County Mental Health because of his erratic mood swings.  They diagnosed him as bi-polar.  The mood swings were so bad that Fowler was not allowed to live in Aylward’s home.  At the time of the interview, Aylward was still angry at Fowler for getting him, on the pretense of doing work at the Upland house of Elizabeth Rehkop, Fowler’s great aunt, to drop him off there.  Fowler’s 13 year old sister Amy was staying there to help take care of Rehkop’s aging mother.  Amy told Aylward it was okay for Fowler to come in so Aylward dropped him off.  Fowler immediately snuck upstairs and stole two handguns.  

Although Aylward had told Fowler’s mother that he never wanted to see Fowler again, Fowler nonetheless came by several times the month before the fire.  He had come by two weeks after the theft in what Aylward thought was a white Hyundai Sonata with an unknown female and her four-year-old child.  Aylward told Fowler to leave because the police were looking for him, although he let Fowler and the child use the bathroom.  Fowler said he was leaving for Utah that day.  Apparently he didn’t, for he called Aylward that night.  The next day he came by in a white Suburban accompanied by a different female and one or two children.  Aylward refused Fowler’s request for gas money to go to Utah and they left.  About a week later, Fowler came by a third time, this time on foot with an 18 to 19 year-old, mild-mannered Hispanic.  Aylward dropped them off in Twin Peaks. 

Sometime in October, Aylward received a call from a male asking where Fowler was.  When Aylward told him he didn’t know, the person told him in a threatening manner that Fowler had hidden something there and the caller wanted it back.  After the call, Aylward searched his house but found nothing.  In the next few weeks, he received six or seven more of these same threatening calls, always late at night.  When Fowler called him later the night he had taken Fowler to Twin Peaks, Aylward told him about the caller.  Fowler gave no explanation but said that the person wouldn’t do anything.  The next evening, a white tradesman’s van with writing on the outside showed up in Aylward’s driveway.  Thinking it might be the caller, Aylward told Plunkett and Saiz that he didn’t want to talk to anyone and they walked down the driveway to the van.  Saiz recognized Fowler in the van and told him Aylward didn’t want to talk to him.  The van, which had another male in it, then drove off.  Aylward also had received a phone call from a female who said Fowler had dumped her in a taxi they had taken down the hill and she needed money to pay the cab fare.  Aylward declined.  

Aylward told the detectives that he felt that, if Fowler had started the fire, he would announce it and want everyone to know, since he is the type of person who wants notoriety.  Aylward had never seen any indication that Fowler was fascinated with fire.  He still wanted nothing to do with Fowler.

Later that day, January 9, the same detectives interviewed Charles Plunkett, who had been living at Aylward’s.
  He had seen Fowler three times and each time told him to leave.  Fowler always said that Aylward had something of his, like Aylward owed him something.  Approximately a week before the fire, Fowler had come by at 8 or 9 p.m. in a grayish white van with lettering on the side.  Upon being shown a photo of Fuerte’s van, he said that was not the one.  On another occasion, Fowler came over in a green Neon with a white male when Plunkett told them to leave.  Plunkett had not grown up locally and had no other information.

On January 11, Det. Perez interviewed Jesse Saiz, who had lived at Aylward’s from July 2003 until the house burned.
  He recalled that Fowler, who was not welcome, had been up there three or four times when Saiz was there.  He or Plunkett had always told him to leave.  On one occasion, Fowler had arrived at 6 or 7 p.m. driving a white 80’s model Dodge van which was long and may have been a utility van with two other people in it.  He identified the van as the one in a photo with “RDR Locksmith” painted on it and a decal on the window.  It was coming up the driveway as Saiz and Plunkett approached.  Fowler, wearing a red ball cap turned backwards, stuck his head out of the window and asked for Aylward.  On another occasion which was not around the time of the fires, Fowler had come over with a female and her small child.  Two or three days before the fire started, Fowler had walked to Aylward’s accompanied by a Spanish-looking kid who looked about 18 years old.  Aylward had told Saiz and Plunkett to stay in the house and went out to talk to them.  Fowler asked him for a ride.  Aylward, taking Plunkett with him, left with both of them.  

Saiz had never heard Fowler make threats to Aylward.  At one point there was supposed to be money and cash hidden at Aylward’ and they had “tore” the place up looking for them but never found anything.  Saiz was not aware of any time when Fowler could have come to the house to hide those things.  Saiz had heard the rumors that Fowler had lit the fire.  Some “locals” had also told him that the person riding around in a white van shooting off flares which started the fire was the same person as in the composite drawing.  

3.  Rudy and Mona Gonzalez.

From Rehkop and Fowler’s family, the detectives learned of people who had had contact with Fowler.  On January 9, 2004, upon returning from Utah, Det. Williams interviewed Rudy Gonzalez and his sister, Mona Gonzalez, who had lived on Wabash Street.  Mona had taken pity on Fowler when he was homeless and let him stay in their garage until Off. Tully came to arrest him.  Fowler had run up $300 in long distance charges without their knowledge.  But they had not heard Fowler say that he had started the fire.
  

Although not set forth in Det. William’s report, he also learned that Mona had lived with the Fowler family when they lived in the back house at 1354 N. F St. when Fowler also lived there, before his father died and when Sammie and Michelle lived in the front house.  Nineteen years earlier Rudy, who was much closer to Fowler’s older brother Patrick than to Fowler, had lived on Magnolia Ave. when the Fowler family did.  They said Fowler had been hanging out at Jose Marquecho’s grandmother’s house, which detectives later learned was 1035 W. 16th, right where the bridge over the cross town freeway comes down at Perris on the west side.  Detectives also learned that Fowler’s fence, Jack Luna, spent a lot of time there because his girlfriend, Cathy Marquecho, also lived there.  Fowler had stolen the grandmother’s CD’s.  It was here that Jack, Jose, and Fowler’s younger brother Thomas had been arrested on September 27, 2003 for possessing stolen property Fowler had just brought over.  Fowler had escaped out a window of the garage.  Rudy had heard a rumor that Fowler had lit the fire and asked him about it.  Fowler had denied it.  But Sammie Fuerte had said that, if they saw Fowler, they should call him so they could collect the reward.  Mona had also said that Fowler would try to make people feel sorry for you but that you never knew if he was going to rob or kill you because you can’t trust him.  She also said, “Rickie lies a lot.”
  

4.  Heather Vanus and Gina and Robert Cummings.

On January 9, 2004, Sgt. Tesselaar and Det. Florence went to Antler’s Inn in Twin Peaks because Florence found an incident report from the Antler’s Inn on October 18, 2003 which complained that Heather Vanus and her male companion left without paying.
  The owner, Doug Robinson, confirmed that Fowler had been there on two occasions in rooms registered to Vanus.  She was age 23 at the time and had no permanent address.  She was reached through her father in Downey.  The same two officers interviewed Vanus at the Sheriff’s Dept. in the evening of January 10 and again on the evening of January 11.
  She was 23 years at the time and had been brought to the station by her father who was present.  According to him, Vanus was taking Prozac.

In the January 10 interview,
 Vanus said she had meet Fowler in early October when Gina Cummings had taken her there to drop off Jimmy Ray and met Fowler, who was there.  Gina had invited him to come back to Hesperia with them.  She knew Fowler was involved with methamphetamine.  She said, ”He seemed like a really nice guy,” adding later, “he was a charmer.”  

She and Fowler had gone twice to Antler’s Inn in Twin Peaks.  On the first occasion, they had driven there from Hesperia in a white rental car rented for Fowler by Robert Cummings.  In Vanus’ second interview, she thought the dates were October 4 and 5, 2003.  When told that one of the employees had loaned her a cell phone at 1:30 or 2:00 a.m. and that his bill showed a call to a certain number, she acknowledged that she had called an acquaintance named Dean, a locksmith that has a company “R & D Locksmith,” or something like that.  

On the second occasion, October 17-18, 2003, they had been dropped off at Antler’s Inn by Gina in her Suburban.  She was supposed to have come back and picked them up the next morning but hadn’t.  On this occasion, Fowler had made paying for the room a problem even though he had the money.  Vanus had even given the manager a “handful of her rings to hold.”  The next morning, Fowler left without paying and called a cab which took them to San Bernardino.  When they got there, Fowler skipped out leaving Vanus to pay the fare.  She called her parents who came to pick her up.  When asked if she had had contact with Fowler since this time, she responded, “No, thank God.”  

Det. Florence then asked Vanus if Fowler had been mad at anybody.  She said no, nor had he mentioned having a problem about owing people for drugs.   She had been to Aylward’s in Waterman Canyon with Fowler “maybe a couple of times” but had not seen a white van.  She denied having met his mother or siblings.  She also denied using methamphetamine at this time.  The interview was ended at 8:55 p.m.

In the January 11 interview,
 Det. Florence started out wanting to know about Jimmy Ray.  Vanus had met him in the desert through her friend Jenny.  He supposedly stayed with his mom some of the time (who lived in the desert).  He also sometimes stayed with his father and step-mother, both of whom like Jimmy Ray were involved in methamphetamine.  He had said he had turned 18 in September 2003 but she later found out it was his 17th birthday.  His hair was a black and “little bit long” and was not split down the middle.  

Sgt. Tessalar changed the topic and asked Vanus if she had any information about Fowler having been involved in the fire.  She said “possibly,” and told them that, on the second trip they had taken to Antler’s Inn, he had fireworks with him and, when he was talking about not paying for the room, had commented that he ought to set off the fireworks and the whole place would go up.  That was the only time he had mentioned anything about any fire.  

Once, when Vanus had been at Aylward’s, he had told her to keep Fowler away because the police were looking for him.  Vanus’s father interjected and told Det. Florence that, when he picked his daughter up from the taxi, Fowler’s wallet was in a bag in the car.  He had gone through Fowler’s wallet and found letters he had written to Vanus threatening to kill her.  Fowler had also become very close to Gina and Robert Cummings.  Fowler had lots of money.  Robert was always buying his drugs for him.  Once he handed Robert $200 and told him to rent a car for him, which he did.  

Then Sgt. Tessalar told Vanus that they had found Dean and had spoken to him earlier that day.  He asked her to tell him what had happened when Dean and a black guy showed up at their room in Antler’s Inn to buy some dope.  Vanus replied that she didn’t know the black guy but Fowler was buddy-buddy with him.  They had earlier been at Dean’s and Dean wanted to try “what we had.”  Fowler let him try some.  Dean then said he would buy some but had to get money from the bank.  They all left Dean’s.  Vanus and Fowler went back to their room.  Dean then came to the cabin with the black guy but said he didn’t have any money.  Fowler got mad and pointed a gun at Dean, accusing him of being a cop.  Vanus had met Dean three months earlier through Gina and Robert Cummings and knew he was not a cop.  She broke it up.  The sergeant told her that was exactly what Fowler had said.  She had not seen Dean since then.

Sgt. Tesselaar then asked Vanus about Fowler threatening to kill her when she was in Utah with him, Gina, and Gina’s daughter.  Fowler had said he wanted to visit his brother.  Vanus was not sure the person Fowler introduced as his brother when they got there was really his brother.  Gina had told Vanus’ father that Fowler visits his brother in Utah because he was sick and had been in a hospital for years.  She thought they had left for Utah on October 10, 2003, because that’s when her father took her son from her.  They were in Utah possibly until October 16.  

While they were there, they had dropped off Gina at her grandmother’s and left in Gina’s Suburban, saying they’d be back in an hour or two.  Fowler, who was then using methamphetamine heavily, ended up keeping the vehicle all night.  When Vanus wanted to call Gina about the delay, Fowler had threatened to kill her and then hit her in the face, busting her lip.  Gina saw the bleeding when they picked her up the next morning and asked her about it, but Vanus didn’t tell her then what had happened because Fowler was “looking at” her.  Vanus described Fowler, saying he looked like the person in the composite.  His hair was blonde at the time.  Robert said he thought his hair had been shorter when he saw him at Cummings’.  

Sgt. Tesselaar told Vanus that they knew the van used in starting the fire was not Dean’s van because it had writing all over it and asked Vanus where Fowler would get a van other than Dean’s.  She didn’t know.  She now said she had gone to Aylward’s three or four times.  She agreed to have a recorded jail visit with him.  When asked if she thought he would confide in her, she said they had been “really deep.”  She also had one of the letters Fowler had written to her.  In it, he said he wished he could be with a girl like Vanus because she is so sweet, and wrote about he’s going to spend the rest of his life in prison and not be able to see his mother who is dying.  The interview was ended at 7:15 p.m.

On January 14, Vanus visited Fowler at the jail, wearing a recording device.
   She started off asking him why the detectives have been looking for her.  He said they’re trying to railroad him and have been pulling his homies and family and talking to them.  Fowler hadn’t known the fire started October 25.  He said he knew he didn’t start the fire.  He was at Mona’s house when it started.  They had been saying it started in lower Waterman Canyon near the Hot Springs turnoff, started by some dude in a white van.  “The only person I know from up there with a white van is Dean, and his . . . says locksmith on the side.”  He also told her, “They don’t have nothing against me, nothing.”  “And I know exactly where I was too, that’s the whole good thing, I, I can laugh and smile at it cause I know where I was and shit and I know what they’re trying to do.”  He knew they were looking for Jimmy Ray, too.  He didn’t know why.  Then he said:

I’m confident with everything I say, I can talk about it, was I in the area the night it happened, hell yeah, I came down that night, I came down the hill that night from Dean’s.  With Jimmy Ray, yeah, but that was 4,5,6,7 hours before the fire started, did John get a phone call that night, yeah he got a phone call and someone said they were gonna get ‘em because of me.

Later during the visit, Vanus asked Fowler what he was doing at Dean’s house the night before the fire.  Fowler replied:

It’s weird because I didn’t end up there, what happened was I was at my godfather’s, me and Jimmy Ray went up there we spent the whole day, someone called threatening him so I went up there again, this is when he wanted me, come up here Rickie I’m scared so I went up there, me and Jimmy Ray ended up staying there the whole day, I took him with me, stayed there all day probably ‘til 6:00 we went from there, had my godfather take me to Dean’s, went up talked to Dean.  I went up there and got some weed, that was the whole thing, he dropped us, my godfather dropped us off, we gave him money, he dropped us back off, actually we came down the hill we went to Del Taco right there on 40th, got me a big ass burrito and then I got dropped off at Jimmy Ray’s house, that was my whole night, from there I went to Mona’s.  I mean I’m accounted for everywhere I went that night.

On January 21, 2004, Sgt. Tesselaar and Dets. Schultze and Florence, went to Victorville to interview Gina and Robert Cummings.  Robert Cummings told them that she had met Heather Vanus in 2003 but did not like her because she lies a lot.
  They knew her because she was dating a family friend.  When they broke up, she dated Jimmy Ray and brought him around for awhile before she discovered he was a thief.  Then she started bringing Fowler around.  Robert liked him at first and enjoyed drinking with him in bars until he started talking about all the crimes he had committed.  He rented a Saturn for Fowler in early September.  In early October he told Fowler and Vanus not to come around any more because of all Vanus’ “nonsense,” a term not described in the report.  He has not seen them since.  He had no input concerning Fowler and the fire.

Det. Florence interviewed Gina Cummings.
  Like her friend Vanus had said, she had gone to Dean’s and to Utah with Fowler and Vanus and told them a lot about what Fowler had been doing that Fall.  She had no information connecting him to the Old Fire and had not seen him seen him since before the fire at Antler’s Inn.  She had known Dean for twelve years, when he and her husband Robert worked together for a cable company and she lived in Twin Peaks.  

5.  Sammie Fuerte and Michelle Hernandez.

On January 11, 2004, after searching the house of Richard Fuerte, Dets. Williams and Perez went to the house of his twin brother, Sammie Fuerte, at 235 W. 10th Street.  Sammie lived there with Michelle Hernandez, age 30, and their children.  The detectives had received word that Sammie had information that Fowler had started the fire.  This is also where Kathy Fowler and her children had lived until just the week before when they helped them move to Utah and store their belongings.  

According to Det. Perez’s report, Michelle told them that Fowler outside their home one day said that he had “robbed a house, and had gotten rid of the stuff without sharing with his partners.”  She said he then started yelling and said, “That’s why I started those fires,” “See what you made me do,” and “That’s why I burned John’s house down.”  He also had said that he had told some gangsters that he had hidden the stuff there but couldn’t get to it because of the fires, adding that he would be killed if he didn’t get the stuff back.  She couldn’t remember when this had happened but thought it was shortly after the fire.  Michelle also told him that Fowler is not welcome at the house but has a tendency to hang out around the corner.  Sammie said that Rudy Gonzalez told him that Fowler had told him that he had been with Jimmy Ray when Fowler started the fire.  Michelle added that the rumor was also that they had been in a van.  She also explained that it was not true that Fowler had hidden drugs at Aylward’s.  She believed that he had sold the drugs without cutting in his partners and told them instead that he had hidden them at Aylward’s.  Fowler had no choice other than to burn the house down when he couldn’t repay his debt.
  

As the transcript shows, the detectives heard more.  When Williams told him his name had come up several times, Sammie said:

FUERTE: That’s just cause he’s pissed off, you know Rickie’s own, he’s like, my old lady don’t want him here and he don’t come here, so he’s just gonna say anything to get anybody involved in anything you know, to get anybody involved, I don’t have anything to do with Rickie.

DETECTIVE: Right.

FUERTE: In any way, shape, or form, except for the fact that his mom was living in the back house and they’re gone now, so.

DETECTIVE: Well, what made you think that Rickie had started the fire?

FUERTE: Um, actually I didn’t think that he started the fire. Somebody said that he started the fire.

DETECTIVE: Who, where did that come from?

FUERTE: Um, I don’t even remember (UNINTELLIGIBLE), I don’t even remember who said that, maybe Jose [Marquecho] or somebody.

Michelle said, “I don’t want nothing to do with Rickie, I don’t want nothing to do with his life style, nothing,” adding that she was his mom’s friend and will be forever.  Fowler is not allowed at their house.  Whenever Michelle sees him he’s usually trying to get his mother to come out.  Michelle calls the cops.  

2ND DETECTIVE: Okay, and he’s yelling and screaming and he actually said I set the fire.

HERNANDEZ: Yeah, yeah, he said see what you made me do, like as if it was our fault, you know because I won’t let him come here to get shelter for whatever, I don’t want nothing to do with him, I work hard for my, it’s a bunch of crap, I’ve known him for years, and he’s…

FUERTE: …his mom she got her little settlement or whatever, and he wanted to be part of her life now that everything was all good now, he’s full of shit.

HERNANDEZ: And I’m not having it, and you know what I think his mom has finally learned now too, maybe if he gets wherever he needs to be and they try to help him…

FUERTE: …custody, state custody.

HERNANDEZ: Well I don’t know maybe they have medication, that’s not for me to decide, I’m not a doctor, but he has major issues.

When asked if she believed him when he was yelling about how he had to start the fire, Michelle said:

Well see I wasn’t sure cause he’s so off the wall you never know what to believe with this kid, I’ve heard so many stories, he says this, he says that, he has these stories, but the whole deal is he’s involved with people that do it, so I don’t think, after his little spree I never thought he’d have the guts to hurt people, and stuff like that, but apparently he did.

Sammie had heard that he was with Jimmy Ray in a van driven by an older guy.  Rudy Gonzalez had come by Sammie’s and was talking about Fowler and the fire, adding, “He’s kinda like in for himself . . . .”  Michelle said with respect to when Fowler was supposed to have lit the fire that he was with Jimmy Ray, saying, “His little road dog who went with him in a van with one other person, I don’t have any idea who, and went and did that.”

But when Det. Williams tried to exactly pin down what Michelle had heard and whether he had said, “[t]hat me and Jimmy Ray did the fires,” she backtracked, saying, “No, I, I, don’t think he mentioned him at all but that’s how the story came to be after everybody heard he had done it,” adding that his mother had heard the same thing from somebody else.   She also informed the officers again that he really had never hidden anything at Aylward’s house, that was only his story.  She apologized for not paying more attention to what Fowler had been saying, explaining, “I really didn’t care:”

[When Fowler was saying] see what you guys made me do I had to burn John’s house down to survive they’re gonna kill me and, I’m like sorry about your luck, I’ve been through that he ripped me off when I tried to help him a couple years back and it’s like okay that’s it, my credit cards, now my credits gone, I don’t have credit cards, I, I could care less, what he does is all his, his doing.  

6.  Jack Luna, Thomas Fowler, and Jose Marquecho.

On January 14, 2004, Detectives interviewed Jack Luna, Thomas Fowler, and Jose Marquecho, all of whom were still in jail as a result of their arrests on September 27, 2003.  Luna told them all about Fowler getting him arrested.  He also told them that he had been told by Cathy, Jose’s sister and Luna’s girlfriend, that Fowler had set the fire but he understood that she had only heard this from the police.
  Thomas also told them all about Fowler getting him arrested.  He had only been released from the California Youth Authority nine days before he was arrested so did not know much about what Fowler was doing.  He said his mother had said that there were rumors that Fowler had started the fire because it started near Aylward’s place, but she didn’t think he had.  Thomas said that the only place Fowler could get a van would be to steal it.
  Jose said that he had known Fowler about two years but was Thomas’ best friend.  All he knew about Fowler and the fire is that Thomas had told him that their mother had said they were trying to blame him for it.

IV.  
RICHARD FUERTE AND THE VAN.

Richard Fuerte, age 32 at the time of the fire, had come into the picture in early January when Det. Perez listened to the recording of the January call from Fowler to Rehkop.  During the call, Fowler had said he sold one of the guns he stole from Rehkop to Fuerte.  Fuerte had been a close friend of Fowler’s father, who died in 1998.  When Fuerte had been released from prison for manslaughter in 1991, Fowler’s father had taken him in.  Fuerte had grown up as an uncle to Fowler.  

At the time of the fire, Fuerte’s twin brother Sammie and his girlfriend Michelle lived at 235 W. 10th St., San Bernardino.  In 2003, Michelle let Fowler’s mother and three younger siblings, who had before John Aylward had let them live in his Waterman Canyon home lived behind the restroom of Seccombe Lake Park, move into the house in back of their house.  Michelle was very protective of Fowler’s mother and did everything in her power to keep Fowler away.  She knew of some of the things Fowler had been doing.  But when Fowler showed up at Fuerte’s house in 2003 after little or no contact for years, Fuerte didn’t know this.  He gave him food and showers and offered him work.  Fowler stole his shotgun.  

Prior to the time of the fire, when Fowler had been at Fuerte’s, Fuerte’s friend Marty Valdez Sr., age 44, and his children, lived in a trailer in back of Fuerte’s house.  Fuerte had made them move out several months earlier when one of the children stole from him.  But Fowler didn’t know this.  He thought they still lived in back of Fuerte’s.  The oldest of Valdez’s children was Marty Valdez Jr., age 21 at the time of the fire.  He took care of the younger children and of his father, a diabetic alcoholic under medication who used methamphetamine and still wanted to sleep all the time.  Neither knew Fowler except that they had met him several times at Fuerte’s.

A.  The Fuerte Search.

On January 11, 2004, detectives searched Fuerte’s home at 1705 W. 17th St., pursuant to search warrant based on Fowler’s January 4 conversation with Rehkop.  They did not find any weapons but found methamphetamine and arrested Fuerte.  He was interrogated by Det. Perez and insisted he had been home all day the day the Old Fire started.
  Although not mentioned in William’s report, he also denied that the van had been taken that night and said it was not possible that Fowler had taken it.  He demanded a lie detector test right then and commented, “Fuck Rick[ie], he’s a little lyin’, little snake piece of shit.”

That same morning, Fuerte’s domestic partner of five years, Denise Quesenberry,  usually called Shelly, was interrogated by Det. Palomino.  She told him that the entire family had been at home the day of the fire and that the van was in the driveway.  She knew what day it was because she had taken off from work to buy furniture in Glendale but had not gone because of the fire.
  Quesenberry’s mother, Alma Wagner, who had been living at the Fuerte house on the day of the fire and was still living there at the time of the search, was not interrogated.  

B.  The Quesenberry Interrogation.

The discovery does not show how Fuerte and Quesenberry, ended up at the Sheriff’s Dept. on February 14, 2004, but it obviously had to do with what Fowler had said the day before.  While Fuerte was being subjected to interrogations and a polygraph examination, Denise, who had apparently come to the Sheriff’s Dept. only because Fuerte had been taken there, was outside the room he was being interrogated in, crying and distraught.  Fuerte, who expressed several times that he didn’t want to go back to prison, especially for something he didn’t do, thought that Denise was making things worse by insisting that the van had been at their house the entire night before the fire.  

On February 14, Denise was interrogated a second time at the Sheriff’s Dept. by Det. Perez.  She knew Fowler but didn’t like him and he “looked like trouble,” explaining that he had broken in and taken their shotgun.  Quesenberry, who had been insisting that the van had not been taken the night of the fire, was asked if  there was a “possibility” that it had been taken.  She responded that she remembered being up at 7:30 a.m. drinking coffee and talking to the family about the fires on the back patio.  She “couldn’t be absolutely positive that the van was there, because she had just assumed it was.”  She hadn’t physically checked to see if the van was there because the family had been intending to go to Glendale but the freeways were shut down.  She did not remember Fuerte leaving between 7:30 and 11 a.m. but he had run some errands that day.  She was positive did not see Fowler at all that day.  Quesenberry also confirmed that she knew Marty Valdez Sr., who with his sons had been living in a trailer in back of their house and was Fuerte’s “drinking buddy.”  They had moved to his sister’s house on Ogden in Muscoy prior to the time of the fires.  The Fuertes had gone there the day of the Old Fire to check on him because the fires were close to where he lived and found him at home.  

Det. Perez explained to Quesenberry that the van had definitely been seen in Waterman Canyon with Marty.  Quesenberry was adamant that Fuerte had been home but acknowledged that she could not be “positive” that he had not loaned the van to Marty, as he had done in the past.  She did not remember that Marty had been with them when they were drinking coffee in the morning, but thought he may have come by later that day about 3 p.m.  Marty, Jr., would have been with him because they are inseparable.  She would ask Fuerte if he had loaned the van to Marty and would get back to Det. Perez.  She also would take a lie detector test.  Apparently Quesenberry was not asked any questions about whether Fowler and others had been drinking at their place the night before the fire or whether Fuerte had been drunk.

C.  The Fuerte Interrogations.

The discovery shows at least two recorded interrogations of Fuerte on February 14, 2004, but neither has been transcribed as this is written.  Present counsel cannot find any reports on what was said.  He therefore requests permission to supplement this document when they become available if anything is said which might be significant.  

Present counsel has in his file interviews with Fuerte, his wife and his wife’s mother by a defense investigator conducted in 2011.  All three told him that Fuerte had parked his van at his house after he got back from his welding job in Los Angeles the evening before and that it was there in the same place when they got up the next morning at 7:00 to 7:30 a.m. and went to the front porch of there house to look at the fire.  This fire was the Grand Prix Fire, which had started in North Fontana the previous Tuesday.  It could not have been the Old Fire which did not start until about 9:12 a.m.  None recalled people being at the house the night before.  As Valdez Sr. told the detectives when they interviewed him in October 2004, Fuerte and Quesenberry had recently told him they did not really believe he had taken the van.  That is what all three of them told the defense investigator.

Admittedly, whether the prosecutor should have been “aware” of this information for the purposes of this motion is arguable.  Present counsel respectfully submits that Stull should have been, since all he had to do was to have Fuerte interviewed Fuerte without the threat of being prosecuted for complicity in setting the fire.  Present counsel has therefore included the contents of the defense interviews in this document.

V. 
JIMMY RAY HERNANDEZ.

On January 14, 2004, Det. Palomino went to the Baldy Mesa home of Evelyn Ramos, Jimmy Ray’s mother, in an effort to find him.  She said he had moved out of his father’s home in November 2003 when his father, Santiago Hernandez, had been arrested.  He had then moved in with her but two days ago without notice failed to come home.  This is what he usually does.  She knows none of his friends and has no idea where he might be.
  

A.  Santiago Hernandez and Penny Hardeman.

On January 15, 2004, Santiago Hernandez was interviewed by Det. Palomino.  He was in jail where he had been since his arrest the previous November.  He said that Jimmy Ray had been living with him and his wife Penny Hardeman at the time Santiago was arrested.  He remembered that he and Penny had given Jimmy Ray and Fowler a ride in their gold colored Honda Accord to Waterman Canyon and had dropped them off near Fowler’s uncle’s house in Waterman Canyon.  He didn’t remember the day but it was about 2:00 p.m.  Dean, a locksmith driving a beat-up looking white or beige van, had later dropped Jimmy Ray off and he and Fowler left.  He doubts that Jimmy Ray has had contact with Fowler since early November when Penny had “told off” Fowler and told him that he was not welcome at their house anymore.  Fowler is the sort of person who would threaten and intimidate others.
  

Later on January 15, 2004, Det. Palomino interviewed Penny Hardeman at her home in Glendale.  She also confirmed that she had lived with Santiago and her two children in September.  Jimmy Ray had run away from his mother’s in late September.  He stayed two weeks and then left with Heather Vanus and Fowler in spite of Penny telling him he could not go.  He was supposed to be back that evening but did not return until four days later.  A few days later Jimmy Ray asked permission for Fowler to come over and she said no.  Fowler and Jimmy Ray must have met somewhere for they showed sometime after October 18 running down the street.  Jimmy Ray had been beat up by someone at the nearby Smoke Shop on Highland Avenue after Fowler grabbed a handful of CD’s and ran.  They were still being chased when they went in the house.  Sometime after that, she and Santiago had dropped them off in Waterman Canyon, as Santiago had said.  When she awakened the next morning at 10 a.m., Jimmy Ray was home but Fowler was not with him.  She remembers the day because the fire had started and smoke was coming down 21st Street.  Fowler later came by to use the phone, although she is not sure if it was that day or the next.  She told him he was not welcome.  Although she had seen him with a gun, she had never heard anything about him being involved in setting the fire.

B.  The Interrogation of Jimmy Ray.

No report of any contact with Jimmy Ray Hernandez, age 17 at the time of the fire, has been located in the discovery.  Initially, no recording of any interview could be found.  However, at a time when present counsel was at his transcriptionist’s office, she inserted an unmarked DVD into a computer and asked if present counsel had any idea who it was.  From the context, it was determined to be an interrogation of Jimmy Ray.  The recording begins after the interrogation started and gives no date or which male detective conducted it.
  

The recording starts with Jimmy Ray saying Fowler has lots of friends.  The detective referred to an incident at the beginning of their conversation about whether Jimmy Ray had told anyone that Fowler had a gun he wanted to sell.  Hernandez denied knowing anything about a gun.  Jimmy Ray’s father, Santiago Hernandez, had walked all the way to the sidewalk because Jimmy Ray’s step-mother, Penny Hardeman, did not want him on the property and was yelling at him.

The detective then said:

DETECTIVE: Let’s go back in our time line here again, we’re gonna get it all eventually, we’ll get this all straightened out, I have complete confidence in you, your dad gave you and Rickie a drive up to John’s house, then, uh, John drove you to Crestline.

HERNANDEZ: Yes.

DETECTIVE: And then dude in locksmith van drove you back to your dad’s house.

HERNANDEZ: Yes, first to Del Taco then to my dad’s.

DETECTIVE: Gotcha, okay, and then that night when you got home late you had to explain to your dad why…

HERNANDEZ: …why I was really late.

DETECTIVE: Okay and that was because Rickie’s whole little plan was all bullshit and you had to find a ride?

HERNANDEZ: Yes.

DETECTIVE: Okay and what did your dad say?

HERNANDEZ: That he was gonna talk to Rickie.

DETECTIVE: But Rickie was there, right?

HERNANDEZ: Yeah Rickie, but he didn’t, he didn’t,  I don’t know if he did talk to Rickie but, because, he knew Rickie would lie about shit like that and…

Jimmy Ray then explained that he had told his father that he was late because Fowler had not had a ride from Twin Peaks when his father had come into his room when Fowler was not around.  His father then said he was going to talk to Fowler about getting Jimmy Ray home so late.

The detective then asked if Fowler had returned to use the phone the next morning.  Jimmy Ray said he had but, when Penny said not to make any long distance calls, Fowler handed the phone back to her, saying never mind, and left.  The detective was obviously trying to have Jimmy Ray provide the time line for when Penny blew up and told Fowler not to come around any more, but Jimmy Ray was having trouble remembering, explaining that he was doing a lot of drugs at that time and he didn’t worry about what day it was.  

What slowly emerges from the interrogation is that, after Fowler left without using the phone, he had come back to the house alone when only Penny and Jimmy Ray’s little brother were home.  Penny had called Santiago at Jimmy Ray’s grandmother’s house, where Jimmy Ray was cutting the lawn, and said that Fowler was at their home.  Santiago told her to tell Fowler to just stay there and Fowler waited until Santiago and Jimmy Ray got there.  They all got into some kind of a conversation concerning Fowler’s promise to help pay some of their bills but hadn’t done so and Penny needed the money.  Finally, Penny became angry and “just . . . couldn’t handle him lying anymore, repeatedly, repeatedly, and repeatedly so she was like you know you just gotta go and get out.”  Santiago “pretty much agreed” with what Penny was telling Fowler; he had not said anything because Penny had “said it all.”  Fowler walked out.  He did not call anybody for a ride because he had no one to call.  “Did he have stuff?  Like a bag or . . . “  Jimmy Ray said no, he had nothing.  Fowler always “wore what he wore. . . .  Friends would give him clothes.”  He didn’t say where he was going: “Rickie . . . didn’t tell nobody nothing, he was that way.”

Later that evening, Santiago took Jimmy Ray and his little brother to something possibly called “RC track.”  When they returned home, Penny (or Penny’s mom) said that some guy had come by asking to talk to Jimmy Ray because Fowler wanted to talk to him.  About twenty minutes after they had arrived home, when it was getting dark, about 9 or 10 p.m., the same person, who gave a name starting with “R” which Jimmy Ray thought was “Robert,” had knocked on the door.  Jimmy Ray answered and the person, leaving Fowler about four houses away, said he wanted to talk to ”Jimmy.”  Jimmy Ray asked him which one, since apparently Santiago also goes by that name.  Robert said Fowler wanted to talk to Jimmy Ray.  Penny, who was standing next to him, said Jimmy Ray couldn’t talk to him.  Santiago and Robert went outside to talk to Fowler.  Santiago was out there only about three minutes because Penny was yelling at him, and so he said “fuck it” and came back in.  He also was yelling at Fowler, telling him he had to go.  Fowler and Robert then walked off down the street.  That was the last time Jimmy Ray had ever seen Fowler.  He was positive because Fowler was wearing Jimmy Ray’s green shorts and Jimmy Ray had looked for Fowler to get them back but Fowler “was nowhere to be found” and no one on the streets had seen him.  Jimmy Ray had figured he had gone to Utah.  At the time Fowler and Robert had come by, the fires were going on and Jimmy Ray thought that the “big one” at 40th and Waterman might barely have started but wasn’t sure.

The detective showed Jimmy Ray a photo and asked if that was the person “Richard,” who the detective had earlier said something to Jimmy Ray about trying to sell a gun to.  Jimmy Ray could not identify the person depicted in the photo and did not know who “Richard” was.  After a break of five minutes, the detective returned apparently with Richard Fuerte’s photo.  Jimmy Ray said that was not the person who had been with Fowler.  Jimmy Ray had never seen the person before.  The person he thought was Robert was Mexican about 17 or 18, had a build like Jimmy Ray’s but was shorter, and had hair like Jimmy Ray’s except “maybe the top was smaller, like it had a fade, like it was a two and a one or a three and a one,” and was not over his ears.

When Jimmy Ray had been looking for Fowler to get his shorts back, Jose was locked up.  The detective asked if Jimmy Ray had checked with Cathy, Jose’s sister, who lived on 16th where Jose lived.  Jimmy Ray said nobody at the house liked him but Jose or Cathy’s boyfriend, Anthony,
 let him come over because he had dope, but he was arrested at the same time Jose and Fowler’s brother Thomas had been arrested.  Fowler had been there but had jumped out the window of the garage and got away.  Jimmy Ray had met them at “Morb’s” or Rudy’s on Wabash.  He had gone there because Rudy had been locked up and they hadn’t seen him in a long time.  He heard they had later been arrested.

Jimmy Ray had not been involved with the F-U-K tagging crew, that was Fowler.  Jimmy Ray did not have a nickname.  The detective showed him a photograph of someone, but Jimmy Ray did not recognize him although there was some resemblance to the guy who had come to the door with Fowler.  Jimmy Ray did not know if Heather might know, adding that she and Fowler “got pretty close.”  Jimmy Ray had only met Aylward that one time.  Fowler said they would argue because Aylward would tell Fowler “to do right,” but Fowler would say, “no, I just wanna do it my way.”  Fowler had once said he had stolen computers from Aylward a long time ago but never mentioned having hidden anything at Aylward’s.  He did tell Jimmy Ray that he had stolen an ounce [of methamphetamine] and Fowler knew “they” would be looking for him.  This was after Jimmy Ray had spoken to “this Peter guy,” who is not further mentioned in the transcript.  “Was Rickie worried about it?”  “Nope, Rickie didn’t never worry about nothing.”  Jimmy Ray also did not know Sammy and Michelle.  He had never been to where Fowler’s mother lived.  Jimmy Ray was shown other unidentified photos of individuals, but no identification of the person whose name might be “Robert” was made.

After leaving Jimmy Ray alone, his father, Santiago, who was then in custody, came into the room.  He apparently looked at one of the photographs which Jimmy had been shown and said that was David Palomino’s brother.  Jimmy Ray asked about another person who had come to the house.  Santiago said, “Who Dean?”  Jimmy explained that he was talking about the time Penny’s mom said a guy had come over because Fowler wanted to talk to Jimmy Ray.  Santiago didn’t know that person’s name either.  Jimmy Ray had told the sheriffs that Dean had “dropped us off.”  Santiago had told them the same thing.  Santiago also told Jimmy Ray that he had refused to take Jimmy Ray and Fowler to Twin Peaks, that he had only taken them to Waterman Canyon.  Jimmy Ray said Fowler had lied because he didn’t really have a ride back from Twin Peaks.

After some additional small talk, Santiago mentioned that Fowler was in the same jail he was.  Jimmy Ray said, “Well he’s a bitch, because all he’s doing is fuckin’ lying, they fucking tried to ask me was I . . . with him when he fuckin’ lit the . . . 40th and Waterman fire. . . .  They’re trying to say he lit the . . . fire.”  Santiago said he probably did.  Jimmy Ray said, “But he went, remember the morning he went to our house in the morning, I don’t know if he spent the night, but I remember he come to the house early in the morning, remember?”  Santiago remembered that, but didn’t think that was the time of the fires.  Jimmy Ray said he didn’t know.  When the sheriffs had asked Jimmy Ray where he was at the time, Jimmy Ray had said, “I was like at home, fool, I was at home fuckin’ the whole time the fires were on, I was at home. . . .  [E]ven Penny’s mom was there and we were watching it in the morning.”  Santiago agreed.

  Santiago then mentioned that Jimmy Ray’s mother was coming to pick Jimmy Ray up.  Jimmy Ray did not want to go home with her.  She was going to be mad at him because he made her come all the way to pick him up.  He wanted to go to his grandmother’s, kicking back with Uncle Richard.  The detective then came in said they were making arrangements for him to get a ride and that his mother would decide whether to take him home or to his grandmother’s.  The last thing the detective said was, “Okay, Palomino will be in here to talk to you in a little bit.”  When Jimmy Ray was left alone, he said, “Fuck, man fuck.” and the transcript ends.

VI. 
DEAN RAEF.

Raymond Dean Raef, age 34, who goes by Dean, was a self-employed locksmith who ran his business out of his cabin in Twin Peaks, where he lived alone.  He had an old, light-colored van with “RDR Locksmith” painted on it filled with keys.  Years before Raef had worked with Robert Cummings at a cable company.  They were still his good friend.  Raef, Gina, and Robert enjoyed methamphetamine, as did Heather Vanus and Fowler.  

Raef’s name was first mentioned in the investigation on January 9, 2004, when Fowler told Rehkop in a telephone call that he had ridden down the hill the night before the fire in a van driven by Dean, who he described as a locksmith in Twin Peaks, who dropped him off at Jimmy Ray’s.  It came up the following day when Vanus said she had called Dean from Antler’s Inn the first time she went there with Fowler and that Fowler had pulled a gun on a black guy who Dean had brought to their room.  Vanus had met Dean through Gina and Robert Cummings and had taken Fowler to Dean’s cabin.  On January 10, Det. Florence told Vanus that they knew the van that had been used was not Dean’s van because Dean’s had lettering on it.  It next came up January 14, when Fowler told Vanus during her jail visit that he wasn’t worried because the van he and Jimmy Ray came down the hill in the night before the fire was Dean’s and that was seven hours before it started.  It next came up January 15, when Santiago Hernandez said Dean and Fowler had dropped off Jimmy Ray at Santiago’s the same day he had taken them to Aylward’s.  It next came up January 21, when Gina Cummings said she had known him twelve years and had been to his place.  It came up February 13 in each of Fowler’s first four interrogations.

As a result his obvious close involvement with Fowler right before the fire—Fowler had even suggested that Dean might have tossed a cigarette out of the van—present counsel was puzzled when no report showing contact with him was included in the discovery.  With prosecutor Bulloch’s help, he located electronic disk 105 labeled “Raymond Raef,” with the names Schultz and Williams on it.  It contained an audio recording of an interrogation of Raef.  Apparently he had been transported to the Sheriff’s Dept. since they had to arrange a ride for him to get home.  The transcription starts after the interrogation started with a detective asking Raef how to spell his last name again.  The context of the interrogation shows that detectives had previously spoken to him.  The CD is undated and no date is given in the recording.  Raef said that he had known Fowler six months earlier, which would put the interview in April 2004.  However, Det. Florence told Vanus on January 11, 2004 that they had spoken to Raef earlier that day.  The interrogation summarized below is apparently not the January 11 interrogtion because the context shows they had interrogated Fowler already.  Nothing in the discovery suggests any contact between Fowler and Raef after the fire.

The interrogation began with one of the detectives telling Raef that they were there because of the Old Fire where six people died.  Raef said he was at home during the fire, he never left, but didn’t know anyone had died.  The detective told Raef that they had talked to a whole bunch of people and his name had come up.  He repeated that on the day of the fire he was going through keys and when the fire happened he “never left home since,” adding that he was there during the whole fire.  His neighbors should be able to confirm this since they did not evacuate either.  

The detective then told him that the two primary people his name has come up with was Rickie Fowler and Heather Vanus.  Raef said, like he told the other detectives, he had only met them once or twice when they locked their keys in their rental car.  Raef had gone to their room where their car was but left when he found out they had no money.  They kept calling so finally he went back to help and Fowler pulled a gun on him, accusing Raef of being was a cop.    

Dean then started to go on an excursion, apparently not wanting to be connected with Fowler.  He said he had never seen them since and only met them when they called for help.  The detective said he didn’t care about his relationship with them, he only wanted to knew where they were at certain times.  Raef said he had no relationship with them.  The detective then asked how many times had they been to his house.  Raef said they had walked to his house once and he didn’t know how they had his address.  The detective pointed out that no one just walks to someone’s house in the middle of no where.  Raef said that’s what he means, the guy just pops up out of no where.  Raef didn’t trust Fowler, mentioning again that Fowler had pulled a gun on him and they were liars.

Obviously being familiar with what others had said about Dean, the detective asked Raef point blank: “Did you ever drive Rickie Fowler from the mountain to San Bernardino?”  Raef replied, “And drop him off, yeah.”  He said that when this had happened it could have been a week or it could have been the day before the fire.  Driving him down the hill had been the only way he could get rid of him.  Did you take him to Waterman Canyon?  Raef answered that he had done so but when they got there somebody was walking down the driveway and Fowler said he didn’t want to go there, so Raef turned around and left.  Raef continued, “he was just so flighty and . . . weird. . . .   I just wanted to get rid of him,” later saying Heather was weird too.  Supplying the missing link, a detective explained they “step over dope.”  Raef admitted the connection and from this point on gives a more cohesive account of what happened the night before the fire.

The only thing Raef was confused about is where he went and in what order in San Bernardino.  Fowler said he went to Raef’s to score weed.  Raef’s weed did not meet Fowler’s approval and, having had a gun pulled on him before, Raef agreed to drive Fowler down the hill to score decent weed, as Fowler also had said.  Fowler had known Raef would take them back down the hill because they arrived without transportation.  And Fowler at the time had money and methamphetamine.  Although not asked specifically about this by the detectives, it is reasonable to infer that all three of them were high on meth when they went down the hill.  However, Raef also said he bought pot from Fowler, who wanted to sell him a “bunch of pot.”

Raef now explained he had met Heather and Fowler through Gina and Robert Cummings in Victorville.   Heather, who had previously been taken to Raef’s by Gina, had rented a room in Antler’s Inn and they showed up at Raef’s.  On the night he drove them down the hill, Raef agreed when asked that they had stopped at a house in Waterman Canyon at 9 or 10 p.m. where Fowler wanted to be dropped off at his godfather’s.  But when some guys started walking down and before they could talk to him, Fowler said he didn’t want to be there, so Raef turned around and took him down the hill to near where the 215 freeway meets Mt. Vernon and dropped him off.  No one had been chasing them.  Raef, like Fowler, remembered stopping off to look at the Grand Prix Fire.  That was the only time Raef ever took Fowler down the hill and never during the day.  Then Raef remembered the young Mexican kid and said it’s “all coming back to me now.”  It wasn’t Heather.  He thought his name was Jimmy and he lived where Raef dropped them off.  He had confused the time he had taken them down the hill with the time Heather and Fowler stayed at Antler’s Inn.  

On this occasion, Fowler and Jimmy Ray had just showed up at Raef’s.  Raef gave them a bowl of soup and was going to get Fowler a job with some loggers but Fowler had not shown up the next morning to take it.  That night, Fowler told him they needed a ride down the hill and, if Raef wouldn’t give it to them, they’d just stay the rest of their lives.  So he had taken them all the way to Jimmy Ray’s on highway 18, having stopped on the way at Baker’s or Del Taco on 40th.  Jimmy Ray had gotten car sick and lay down in the back and didn’t talk.  When they got to Jimmy Ray’s, Fowler said he needed to go to Waterman Canyon.  Jimmy Ray got out and Raef took Fowler to Aylward’s.  They went by way of Waterman Canyon.  This was 10 or 11 p.m.  Fowler changed his mind again at Aylward’s, so Raef took him back down and dropped him off at Jimmy Ray’s, probably having driven by way of highway 18.  They had made no other stops.  Raef also remembered having gone by a house by the tracks and the freeway on 16th.  This is Jose Marquecho’s, where Fowler hung out.  Fowler also said Raef had taken him there.  Raef said there were a lot of cops on the street and that made Fowler paranoid, another thing which Fowler had mentioned.  Raef got home by 11 p.m. or midnight.  

Then the detectives confronted Raef with what Fowler had told them.  They said Fowler had said that the van was being chased down the mountain.  Raef said, “He’s lying,” just as he is if he said he was in Raef’s van during the day.  Raef would take a polygraph.  Raef also said, contrary to what Fowler said, that Fowler never had any dope.  He’d just smoke a bowl of Raef’s pot and always wanted money.  Raef thought that Fowler must be trying to use him as some kind of a scapegoat to divert attention.  

Raef has had no contact with Heather or Fowler, although Gina said she still talks to Heather.  He had never heard any rumors that Fowler lit the fire.  He talks to Robert three or four times a week.  Robert also came to realize that Fowler was trouble.  Raef never got good vibes from Heather or Fowler and was trying to wash his hands of them as fast as he could.  

The interrogation ended with either Det. Shultz or Det. Williams telling Raef,  “Thanks, bud,” and leaving to arrange a ride for him.  So far as present counsel can tell, there was no further contact with him, ever, and he was not even asked to take a polygraph.  No report of this contact can be found in the discovery.

VII.  
THE FOWLER INTERROGATIONS.

By February 13, 2004, the detectives were ready to interrogate Fowler.  They knew that there was no evidence connecting Fowler to setting the fire.  From the many interviews they had done with people who had been in contact with Fowler, they also know that Fowler had taken advantage of nearly every person with whom he had ever come in contact.  Putting aside the many inconsistent rumors about Fowler starting the fire, many of which were traced back to law enforcement, there were only two people who claimed to have heard Fowler himself say anything about the fire.  One was Amy, his thirteen year old sister in a telephone conversation which has not been transcribed yet by the defense.  The other was Michelle Hernandez, who was not really paying attention because she “really didn’t care” when Fowler was standing on the corner in front of her house screaming illogical and inconsistent things to no one in particular about setting the fire and that Michelle should feel guilty about it.  In short, the detectives knew that, unless Fowler confessed that he set the fire and explained to them how it had happened, they had no case against Fowler and no leads to anyone else.  The interrogations were all-important.

Following the usual pattern, investigators did one interrogation to warm Fowler up (which investigators call the “pre-poly”) before the standard, more brutal, purported polygraph examination,
 which was followed up with a drive to the scene (the “show and tell”), followed by a usually-final interrogation (the “post-poly”).  Apparently because of the illogical inconsistencies in Fowler’s statements, they decided to follow up the first day-long series of interrogations with another series the next day.  This consisted of another purported polygraph (the “poly #2”) and a final detective’s interrogation (the “post-poly #2”). 

A.  The Pre-Poly Interrogation.

This interrogation was conducted by Det. Palomino on the morning of February 13, 2004.
  In it, Fowler said that, on the day before the fire, he and Jimmy Ray had been driven to Aylward’s place in upper Waterman Canyon about 3:00 p.m. by Jimmy Ray’s father,  Santiago Hernandez, and step-mother, Penny Hardeman; that Aylward had then taken them to Dean’s house in Twin Peaks to pick up drugs and Fowler’s back pack (Fowler denied knowing Dean’s last name because he had only met him a month before); that he went to the nearby Antler’s Inn, where he had stayed twice that month, to pick up his back pack; that back at Dean’s they did drugs and met other people who offered Fowler a job; that about 8:30 or 9:00 p.m. Dean drove him and Jimmy Ray down the hill in Dean’s old locksmith’s van with writing painted on the outside; that Fowler noticed the fire burning on the other side of the freeway,
 that they drove down Waterman Canyon because Fowler wanted to stop by his “godfather’s (Aylward’s) house but did not do so because it was too late; that they went to the Del Taco and Thrifty’s on 40th in San Bernardino; that they went to Jimmy Ray’s house where they “smoked dope;” that they drove around San Bernardino looking for “weed;” that Dean then took them back to Jimmy Ray’s and left; that Fowler and Jimmy Ray and another walked “all over town” and returned about 4:00 a.m.; that Fowler then “crashed” in a rocking chair for a “tweaker’s nap;” that when he awakened Penny mentioned that Waterman Canyon was burning; that Jimmy Ray joked about lighting it; that during the day Santiago and Penny had driven him and Jimmy Ray to a casino; that he had nothing to do with starting the Old Fire; and that he would take a polygraph.

B.  The Poly #1 Interrogation.

The polygraph examination was conducted by Bob Heard, retired from the Los Angeles sheriff’s department, who started off explaining that he was a “nice guy” who was not “sworn personnel’ of the sheriff’s department; that he would ask Fowler only about the “fire stuff;” that he had been president of the California Polygrapher’s Association three times; and that he taught the use of the polygraph all over the world.  In response to questions, Fowler then repeated almost exactly what he had said in the pre-poly interrogation about he and Jimmy Ray having been taken to Dean’s in Twin Peaks and then driven down the hill by him to Jimmy Ray’s and having gone around town, adding a few more consistent details including that Dean’s van was not white.  Fowler denied knowing who started the Old Fire.  

Heard then moved into second gear, explaining that the polygraph was one-hundred percent reliable and that he had just testified in court, and asked Fowler who he “suspected” of starting the fire.  Fowler said he suspected two people, “Richard” and “T-Max,” who Fowler had robbed and who had been calling his godfather’s house.  After providing more details about these two, Fowler said he also suspected Peter Carreon, Rene, also known as “Crow,” Terry, whose relative Fowler had robbed, and Dean, because Fowler had come off the hill with him the night before the fire.  Fowler still repeatedly denied any participation in the fire, but in answer to other questions said, yes, at times he had wanted to hurt all of his family; that he didn’t have a “good friend;” that  no one trusts him because he doesn’t trust himself; and that some days he’s angry and wants to beat people up.

A second polygrapher was then brought in and told Fowler that he had failed the polygraph test, adding, “I know you were there.”  Fowler said that, if I was there, he still didn’t know who lit the fire, repeating that he had ridden down the hill in Dean’s locksmith van with Jimmy Ray in the back seat because he felt sick and said that, the only time the van stopped, suggesting that maybe Dean had thrown out a lit cigarette but it couldn’t have been Jimmy Ray because there were no windows he could have thrown it out.  

Now the person present counsel surmises was Heard decided to push things harder and moved into third gear.
POLYGRAPHER: Okay, I’m gonna go page the detectives okay, but, but understand when they come here I’ll go out here and page ‘em, when they come here I am gonna tell them, I’m gonna tell them that you failed the test, that, that and I’ll tell ‘em in front of you, in my honest opinion from looking at this, and it just went through quality control, you were present when the fire started.  Now, what you need to decide, what you want to do Rickie.

FOWLER: I’m ready to go back to West Valley.

POLYGRAPHER: Okay, you need to decide which way you wanna go, and you can always go back to West Valley, and I’ll take you back to West Valley, okay.

FOWLER: Yeah, I’m ready to go.

POLYGRAPHER: But, you know what I would suggest, is if you need to tell me if there is something bothering you, I’d like to see it cleared up, cause that’s why they said just ask him if he was present, and the reason they do that is, is they, maybe they think you were just there, okay, try to, try to pick up on that.

FOWLER: Well, see I understand that, but that’s why I’d rather just, if their gonna file on me, I mean file on me, that’s where I’m with it, I got this other shit out there, it don’t make that big a difference.

POLYGRAPHER: What, what this other case?

FOWLER: Yeah, these other cases, it don’t make that big of a deal right now to me, I know I did not light the fire so I’m not worried about it.

POLYGRAPHER: Okay and you keep saying that, you keep saying that.

FOWLER: Because I know.

POLYGRAPHER: Okay, but see…

FOWLER: …how you know that I was present there, how you’re saying how you know that, I know here I didn’t light it, it’s the same way.

POLYGRAPHER: …ok good, we agree, you know you didn’t light it, what am I saying?  Saying you were present.

FOWLER: Okay.

POLYGRAPHER: So now we gotta find the middle ground here.

FOWLER: Yeah, I concur with you there.

HEARD: Okay, you didn’t light it, and I’m saying you were there.

FOWLER: I know I didn’t start the fire.

HEARD: Okay and you say you concur with my opinion you were present?

FOWLER: Yeah, okay, I concur with you there.

HEARD: Okay, but, what does concur with me mean that you were present, what does that mean?  What are you trying to tell me?

FOWLER: That, that I agree, that, that I was, there’s a possibility I was there, a probability I was there.

HEARD: No, you were there.

FOWLER: Okay, I was there.

HEARD: Okay, now.

FOWLER: I agree with you, I was there.

HEARD: Okay, let me ask the next question.  If you were there when it was 
started, do you know for sure who started it?

FOWLER: No, I do not.

After agreeing they were talking about two different things, Heard said, “[i]f I’m to believe [that you didn’t start the fire], I must believe that you were present,” and asked about the van.  Fowler repeated that it was Dean’s, that Dean was driving, that only he, Dean, and Jimmy Ray were in it, and that he didn’t know what was used to start the fire.  Heard pressed him, telling him that, to prove he wasn’t “stroking him,” Fowler should tell him what was used to start the fire.  Fowler said probably a cigarette.  Heard said “[P]robably ain’t gonna work,” and Fowler said, “I have to go with a cigarette,” explaining in response to Heard’s question that he believed this because there was no ashtray in the front of Dean’s van, qualifying his statement by adding that, “that could be the only thing that started the fire.”  Heard now tried to get Fowler to say that the van had stopped on the way down but Fowler insisted that the van had stopped only twice, once on the top when the van got on Waterman Canyon Road and once on the bottom when it got off.  Heard said he was going to call the detective.

C.  The Post-Poly #1 Interrogation.

Det. Palomino soon entered the room and, after telling Fowler that Fowler was not a bad guy, only misunderstood, the post-poly #1 interrogation began.
  Fowler protested that he was a bad guy.  Now that Fowler had said he was present when the fire was started, the detective wanted to move into a still-higher gear.  Fowler said he knew the facts and that he knew none of them.  Then he agreed with Heard, who was still in the room, that he had said there were three people in the white van when it came down the hill late Friday evening, with Jimmy Ray lying down in the back seat because he was sick and him talking on a cell phone to Glenda, a girl in Utah.  Fowler pointed out that the detectives had told him that the fire started in the “early morning hours” and that he had never gone back up there that morning.  Heard interjected that whether he was present when the fire started is the question he is failing on the polygraph.  Fowler responded that he knew he didn’t do it.  Palomino the agreed that Fowler hadn’t been the one to start the fire and had Fowler agree that he had been present, saying, “Charge me, have at it.”  Palomino said that’s not what he meant, explaining that Fowler could be there and have no control over what the others did.   
When asked what started the fire, Fowler answered that, “The only thing that I can actually say is a cigarette.”  He then said he had been told that the van stopped but the only time Dean’s van stopped was twice, when they got onto Waterman Canyon Road at the top and off it on the bottom.  Dean had been smoking in the driver’s seat and Jimmy Ray was lying down in the back.  He thought it must have been a cigarette because the van never stopped and there were no windows in the back, which was filled with keys, for Jimmy Ray to have thrown a cigarette out.

Fowler was then asked where the van was when the cigarette was thrown out.  He proceeded to draw them a map.
  He said it started right below Saint Sophia’s Camp.  Det. Perez and Palomino proceeded to take him there, with Fowler letting them know that he would show them but that, while he had been in the van, he wouldn’t tell on who did it.   When asked why they started the fire, Fowler said because of me, that it was a long and complicated story. As he proceeded to explain about the dope he had stolen, Palomino cut him off and said he knew all about that and stopped him a second time, saying, “No, no, I already know that.”  Fowler mentioned a gun had been involved and Palomino again stopped him, saying he was trying to “stay away from” it.  

Fowler persisted, explaining that he was mixed up with two different groups of people,  From one group he had borrowed a gun to rob his godfather but “bounced that” by going to Utah.  He continued:

[T]here was numerous, this certain, one certain person was parked a the bottom of my godfather’s driveway in a white van, on one occasion and a white Ford Taurus on another occasion, and another car on another occasion, they called my godfather daily threatening to burn it down, and burn this, burn that, do this, do that, if they didn’t find me.

Palomino then asked him if this group wanted “certain things.”  Fowler told him yes and Palomino told him to leave out the part about what they wanted back because he already knew what it was.  He then asked Fowler when the fire had started.  Fowler said it had started in the early morning hours of the 25th, as he had said he had previously been told was the case.  Palomino further muddied the water by asking if this was because “somebody wanted to go back and get what they felt was theirs.”  Fowler said yes, and a few moments later said that the fire had been lit before sunlight, ‘like dawn,”  then explained that, “it was about 5:30, 4:30, 5:30, 5:30, 6:00, around there, 6:15, it was early, it was still foggy.”

Palomino then said that, so he would know that Fowler was not BS’ing him, Fowler needed to tell him how it was started.  Fowler protested that, if he told him that, he would know who had started it.  Fowler said, “Somebody lit something and threw it out the window,” but refused to say what was lit because Palomino already knew that.  Palomino said that’s not how it works.  Fowler then said it was a rag, not a cigarette, and Palomino said he had already known that.  

Palomino then went back to the fact that Fowler had said Dean drove them down the hill to Jimmy Ray’s, then took off with Junior, and Fowler agreed with Palomino that Fowler had got back to Jimmy Ray’s at “4:00, 4:30.”  Then Fowler said he called somebody who picked him up to back up the hill and “squash it” for his godfather, but he avoided doing that.  They had made it to his godfather’s driveway when Fowler said he didn’t care about robbing him anymore and told the others, “go ahead and do what you gotta do.”  An altercation between the person and Fowler then ensued, with the person making threats that he was going to hurt Fowler’s family, with Fowler pleading with them not to hurt his mom.  He was then driven to a big parking lot near Sophia’s Camp where they talked and they continued threatening them there.

Palomino then asked, “So, was the fire started on your way back down?”  Fowler agreed.  Palomino tried to get more details and, after considerable discussion, Fowler explained that the fire had started on the passenger side of the vehicle coming down, i.e., on the west side of the road.  Now Fowler said the van stopped and, in response to Palomino’s question, agreed that more threats had been made against Fowler but that by then Fowler didn’t care.  He knew he either was going to be killed or he was going to jail, repeating again that he didn’t “think” that he had done it and that there was no circumstantial evidence against him.  He did not light anything and he did not get out of the van.  Fowler was in the front passenger seat and only one person got out of the van.  Fowler denied having seen any flames, explaining that when the person got out, there were more threats against Fowler’s family but that the fire didn’t get “all that big” but that, “by daylight, by the time the sun actually came up that shit was burning pretty good.”  He got dropped off at Jimmy Ray’s between 8 and 9 a.m.  At Jimmy Ray’s, were the same people were who had been there the night before, “a “Bunch of people came over that day,” he slept.

Palomino asked him if there had been any “altercations” as they were coming back down the hill.  Fowler then said in passing that the Astro Van they were in had been chased by a black or dark car in which he thought were friends of Fowler’s who were looking for him.  Palomino asked, “Astro Van.” and let it go.  He then asked Fowler where he might find this van and Fowler said he didn’t know and guessing would be telling.  Fowler then mentioned Elmwood and Lynnwood, also mentioning that there were two white vans in addition to Dean’s.  Fowler said that “Dean was pissed,” adding that he had found out yesterday that Dean had been in jail and was let out just the day before.  

Changing the topic, Palomino asked if Fowler had gone to Michelle’s after the fire and said anything about it.  He denied going back at all after the fire.  After some other conversation, Palomino said that, since there’s been “bullshit a little bit up to here,” at which point Fowler interjected, “Just a little tiny bit,” Would Fowler jump in a car and show him exactly where the fire started?  Fowler agreed to do that and that he would also point out two locations “where the people are.”  Palomino left to get a car.

D.  The Show & Tell Interrogation.

About 4:40 p.m., Dets. Palomino and Perez took Fowler left to drive Fowler around in what they called the “show and tell.”
  Fowler asked when they were going to find out if Fuerte passed the polygraph but didn’t get an answer.  After saying how much Fowler had enjoyed the burrito they had bought for him, Fowler asked where had all the houses burned.  They headed up Waterman Canyon.  The detectives brought up tagging and, near the bottom Fowler indicated he had been tagging.  Palomino asked, “Where?  Right there on that rock you were tagging?”

Fowler then directed them to a flat spot, where he said the van had been stopped, saying that his godfather’s house was “barely up a little more,” and that they had been traveling down when they stopped and that it was near Camp Sophia and there was a guard rail.  Palomino, assuming he was driving, said he was going to zero something out, presumably the trip odometer.  The person sitting in the driver’s seat got out and lit something, he didn’t know what it was, but it was on the east side and he threw it down a ravine.  Now Fowler said there were two people in the back of the van, making the total four.  When the person who had thrown something got back in, he made more threats to Fowler, saying, “Next it’s gonna be your mom.”  He also noticed a woman taking UPS packages out of her car.  Because a car was chasing them, they left highway 18 at the Sierra Way off-ramp rather than continuing straight to Waterman.  Again, he did not mention any near collision at the bottom of Waterman Canyon Road.

Now it was Fowler’s turn to shift gears and he moved into fourth.  He said the people in the van tied him up and took him to 44th and Sepulveda to somebody’s house that they knew while they proceeded to play games and he got “shit talked to” him.  He also said that the whole cigarette thing he had mentioned was bullshit, but Dean hadn’t thrown the cigarette our anywhere where it could have caused a fire.  When they stopped he had got out and lit something, mentioning a rag and possibly gasoline.  Palomino asked from where in the van did he get “it,” without being clear whether she was referring to the rag or the gasoline.  Fowler nonetheless responded, from the back of the van.  Fowler proceeded to explain that. to open the back, the other person, who must have been Dean since he had been driving, pushed something on the bottom and that, while one could open both of the split doors in the back, he had opened only one.  He said, “Fuck no,” they didn’t stop at the stop sign at the bottom of Waterman Canyon Road, but he still didn’t mention any near collision.  All he mentioned, as he had said several times, was that he had seen a dog there.  Palomino said he would write down 1.8.

When they got down to Sierra Way, Fowler kept up the excitement, pointing out where the guys’ friend lived and had them go down an alley behind restaurants, mentioning the number “47.”  After directing them around some more, Fowler explained where it was that they had finally lost the car which had been chasing them.  Then they went north to the Monterey Court Apartments at 4202 N. Sepulveda.  They took him to an apartment on the second floor and got tied up and threatened some more.  He pointed out the exact apartment.  

Apparently having had enough of this, Palomino asked Fowler what else he had wanted to show them.  Fowler said that all of the places are connected but he was going to let them figure it our for themselves unless they took him to court.  Upon being reminded that he had said he was going to “think about it,” Fowler directed him to 5920 Elmwood, suggesting that the dark car in the driveway at the time might have been the one that had chased them.  He then directed them to an oval shaped driveway at 2975 Loma, at which time Fowler said, “Woo, don’t let him see me.”  

Palomino then asked if the guys who had taken him to Sepulveda near 42nd and 44th were in the van.  Fowler replied, “One of ‘em was,” and suddenly started talking about Richard Fuerte:

FOWLER:   Yeah, your partner, Richard, I’ll tell you this, Richard was not the one that do it, was his van used, yeah, but Richard, he ain’t involved.  He got too much love for my dad, my family, he took him and Sammy in when they were kids, my dad did.  Richard has too much love for my mom. Richard, he has nothing to do with it at all, besides for his van being used. Richard has nothing to do with it.  He would never harm me, yeah he dislikes the shit out of me, (unintelligible)  I don’t know if you know Richard done quite a few years for manslaughter.

2ND DETECTIVE [Palomino]: Yeah.

FOWLER: Pulled a nice bid, now he’s more of a family man, he still takes care of business, don’t get me wrong, he tried to kill the shit out of me with a gun not that long ago, he tried to shoot the shit out of me over here last time.

. . . 

2ND DETECTIVE: So why did they use Richard’s van then?

FOWLER: Because it’s Richard’s people.  Richard’s in pretty deep, regardless of him doing…

2ND DETECTIVE: Did he drive you guys up there?

FOWLER: Nah, Richard was not involved.

2ND DETECTIVE: He was not even in the van? It was just his van that was used.

FOWLER: Yeah, his van, and I don’t if you call ‘em relatives or I don’t know how, how you word it, it’s his people.  He bought the gun from them or had the gun from them.  And that’s, that’s what it all led up to, the drugs, the whole time, cause it’s all from the same place, there all from the same thing.

. . . 

2ND DETECTIVE: Right, what I’m saying, what I’m trying to understand though Richard was not present when the fire started.

FOWLER: Right, Richard was not present when the fire started.

2ND DETECTIVE: But his van was.

FOWLER: Yeah his van was used.

2ND DETECTIVE: Okay.

. . . 

2ND DETECTIVE: Well, I guess, you’re confusing me a little bit then, cause Richard and his old lady have a van, a white van.

FOWLER: Yeah.

 As they continued to drive around, Fowler said that the detectives also ought to talk to Jimmy Ray about the fires as he “knows quite a bit.”  He then pointed out where Richard Fuerte had shot at him in the garage.  He then mentioned that the people who had been in the van were “pretty mean,” adding that he had forgotten their names.  Palomino said that, if he could remember she also could remember some things, apparently acting on the fact that several times Fowler had wanted to know how they knew about the drug transaction.  He also had asked about how they knew that Jimmy Ray was involved.  

Fowler, always ready for a game, suggested that he give them a letter and they then give him  a letter, but when asked how they would know he’s not telling them bullshit, Fowler blurted out a name, Marty.  This was the first time this name had come up.  Without getting a letter from the detectives, Fowler continued, saying that there was a Marty Jr., age 18 or 19, and his dad, and that Marty had been in jail for manslaughter for stabbing a black dude and throwing him off the top tier of the Inland Center Mall, adding that with all the knowledge has, Fowler should be a detective.  He mentioned that he knew they had talked to Mona, Rudy, Heather, his mom, but he didn’t know if they had talked to [Rehkop], who is still mad about her guns.  When he asked how they found Jimmy Ray, Palomino said he hadn’t yet but he knew where to look.

Fowler’s final pitch when asked why the people had used Fuerte’s van instead of their own, Fowler said he wouldn’t say, and added, “They’re at Richard’s house all the time.  They pretty much, they’re transient, I don’t know if that’s a weird, they don’t have a steady.

After talking about where they would get burritos next time, the interrogation ended.

E.  The Poly #2 Interrogation.

The next morning, Saturday, February 14, 2004, Valentine’s Day, Fowler was taken back to the Sheriff’s Dept. for a second polygraph examination by Heard, although a second polygrapher was also brought in.
  Fowler wanted Heard to test him on a new question: Did he know who started the fire?  Heard said fine and suggest Fowler also be tested on whether he knew what was used to start the fire.  Fowler said he had meant to include that one.  Heard commented to Det. Palomino, who was still in the room, that “this guy is no dummy,” explaining that Fowler had used words the day before that you don’t hear very often.  

Heard then asked Fowler if he knew what was used to start the fire and Fowler said no.  He also had not heard anything out on the streets about it but Heard said he didn’t want guesses.  Fowler answered that he had been in jail.  Heard then proposed a game.  He would ask Fowler the same question, do you know for sure what was used to start the fire, eight times and add a different substance each time.  Fowler immediately volunteered that it was either a firecracker or lighter fluid and matches.  As Heard continued, Palomino reminded him that Fowler had wanted to be asked whether for sure he knew he lit the fire.  Heard would add that one too.  He then asked if Fowler remembered what he had said were the three things have to work together.  Fowler remembered: brain, mouth, and heart.  Heard also explained that they weren’t going to do the same one today they had done yesterday because yesterday’s pertained to Fowler being present.  There were three different questions on today’s test,  He answered the questions on the dry run, before the machine was hooked up to him.  When they had done so, Heard hooked Fowler up and they started the test.  After readjusting his USB stick drive, which apparently got loose from time to time so that Heard had to start all over again, he told Fowler that he was probably going to start over “cause [he] knew it‘s an important case.”  

The test started with the usual questions and then came, Did you start the fire?  Fowler answered no.  After this series, Fowler said he needed to jump into a shower because they hadn’t given him one last night.  Heard repeated the same series of questions and then returned to the “what was used” series, which he had been working on before Palomino had him do the “did you do it” series.  They were whether he knew for sure that the fire had been started with matches, burning paper, gasoline soaked rag, road flare, lighter fluid and match, burning cigarette, firecrackers, burning cigar,  Heard then explained that he was authorized to inform Fowler that one of the named items had in fact been used to start the fire.  Then he asked Fowler, not if he knew if any of those items had been used to start the fire, but whether he had heard anything about how the fire was started. Fowler answered no to each.  

But after the test, when Heard asked him, “Okay, what was used?,” Fowler said, “I believe a burning cigar.”  When Heard repeated the test, Fowler answered no to all the substances, including road flare, and answered yes for burning cigar and burning papers.  Heard said that, since he answered yes to two substances, the obvious question is how do you know.  Fowler responded:

FOWLER: Cause I’m inside.

POLYGRAPHER: Okay what do you mean you’re inside?

FOWLER: Cause someone inside telling me this.

POLYGRAPHER: Okay.

FOWLER: Someone on the inside.

POLYGRAPHER: Okay someone on the inside, meaning? Your friends or girlfriends, or something inside your body?

FOWLER: Something inside my body.

POLYGRAPHER: Okay.

FOWLER: (UNINTELLIGIBLE). Yeah, I’m not gonna fight with that (UNINTELLIGIBLE), I’m not gonna sit here and go no, no, they tell me to say yeah I say yeah.

POLYGRAPHER: See when we reviewed it you said no so I just gotta find out why you’re saying to it.

FOWLER: I don’t know sometimes your conscious talking to it, tell you to go with it you go with it.

POLYGRAPHER: Okay.  

. . . 

POLYGRAPHER: Okay let me get this done here.  Now, there’s nothing inside, cause you answered yes is there anything inside telling you for sure?

FOWLER: What do you mean?

. . . 

POLYGRAPHER. Okay, Rickie, I have to ask you like the other one, do you know for sure what started the fire, you said no on all of them and then the last test you said yes on burning…

FOWLER: The burning cigar and the burning paper.

POLYGRAPHER: …paper, yeah, cause that’s what inside of you right?

Heard moved to the “do you know who did it” series, but stressed that, if Fowler knew who it was, all he had to do was tell him and he needn’t go through another test.  Fowler said he didn’t know who started it.  Fowler then noted that some of the things on the list would burn completely without a trace of evidence.  Heard emphasized that there really was evidence of what had been used.  Fowler said the only thing which might leave a trace were matches or a road flare.  He had once lit a road flare and it did not entirely burn.  A cigarette would leave no trace.  Heard, obviously frustrated, reminded Fowler that he was not testing him on evidence, he was testing him on whether he knows what was used.  Fowler announced again that he might become a detective, but not “for no law enforcement agency.”  On the next test on this series, Fowler again answered no, that he did not know who started the fire.  

Heard then said he wanted to bring his partner in to look at some of the papers from the machine.  After a few minutes, a new polygrapher came into the room, left, and returned.  Apparently he wanted to move into a still higher gear. When he came back he told Fowler that the guy who left the room, i.e., Heard, had received an award from the Attorney General of the state and that he was “definitely a legend.”  He gave Fowler his copies.
  Fowler commented on how nice the polygrapher’s watch was,  Saying that his wife had given it to him, he told Fowler that now they had to get serious.  He then declared: “There’s no doubt you know who started the fire,” and then told him how high for deception they had rated him.  “I don’t know where you want to move on this conversation, I know that you know who started the fire.  Fowler said, “And I, I knew, I told you that.”  The polygrapher then said, “Okay you know who started the fire.  Here’s my next question.” “Are you willing to tell me who started the fire?”  No.  

The polygrapher resorted to a game, saying there were three possibilities. A, that he did it’ B, that you were there when somebody did it; or C, that somebody told you they did it.  Which are you going to choose?  Fowler picked B and C.  The polygrapher asked if Fowler had shown the detectives where the fire had started and did he explain it to them,  Fowler said, yeah, to a point, but he’s holding back so Fowler is holding back, it goes two ways.  The polygrapher then asked, since Fowler was there when the person started the fire, how far away from him was Fowler.  Fowler says a few feet, he was out of the vehicle and Fowler was inside.  He went to the back of the van and took something out, Fowler didn’t know what, and lit something and dropped it down into the ravine.  What do you think he got out?  Fowler replied, “Probably a flare to be honest now.”  Why?  “Because . . . that’s the only logical answer that I’m coming up with as far as evidence goes, now that I’ve learned a few things . . . Either that or matches, I, I really don’t believe a cigar.”  What side is the ravine on?  The driver’s side.  What did he get from the back of the van?  It was just something in his hands, could have been a match.  The fire wasn’t big at first.  The time was between 5:30 and 6:30 a.m. “because the fog was still out and it was still a little dark.”

The polygrapher tried a new tack.  Why did he do it?  Fowler answered, “Probably to get back at me, he knew my godfather lives up there, I owe him money, I got into it again with him and his friends.  He would not say who they were.  The polygrapher then said, on the question of whether you lit the fire yourself, you “failed miserably,” even worse than knowing for sure.  He again mentioned how high his score for deception had been and added: “I believe you started the fire.”  Fowler said, “And that’s great,” explaining that it was great because, “I know I didn’t do it regardless of what you say, . . . I’m not gonna be someone’s scapegoat.”  

Then Fowler went back to something the detectives had skipped over.  That was, Fowler repeated, that in addition to Fowler there were two other people in the back of the van with this person.  Did these people walk out with the person?  Fowler refused to say.  What was the conversation just before?

FOWLER: (UNINTELLIGIBLE) It was way before stop, we stopped by the turnoff, up there and I got threatened again, come on let’s go to your godfather’s house, let’s go get the, I’m like no.  The whole conversation was basically them threatening me.

POLYGRAPHER: What was the conversation about starting the fire, or?

FOWLER: There was no conversation about that, he goes like, the only thing he said was do you want that happen to your mom next, we’re gonna get your mom next, that’s the only way we’re gonna get to you, that’s the only thing that was said, nothing else was said, I kept getting threatened, I got taken to certain apartment afterwards, threatened some more, from there I got taken somewhere else, threatened, and I got let go, you got this amount of days to do this.

Fowler had not taken care of it so they were still looking for him.  How far were you when the person lit the fire?  Probably ten feet.  It was a little spark, like on a box match.  He asked the “what” question again.  Fowler replied, “A burning cigar.”  Okay, so you really don’t know?  “Nah, I really, honestly, I do not know.”  But you know who it was?  Yes, and Palomino knows whose van it is but the owner wasn’t there.  Was the owner of the van one of the other two in the back?  “No, his friends, yeah,” and both of them were Mexican.  

The polygrapher then told Fowler that he didn’t think Fowler was a bad guy, had some tough times, and probably had been a little bit of an asshole in your life, “but see in this case, just understand what this department is going through, okay.”  As they waited for Sgt. Dean to come into the room, Fowler must have seen Richard Fuerte down the hall, for he exclaimed, “Richard’s here, that’s my buddy.”  Fowler assured the polygrapher that Fuerte was the owner of the van but had not been in it and that Palomino knew that.  

The polygrapher said that Fuerte was going to be next and asked Fowler if he was going to know who was using the van that day.  Fowler said yes, it was his good friend who is always there and sometimes stays there.  He’s not going to say he loaned it to Fowler because he and Fuerte don’t get along.  The person who took the van was from Hawaiian Gardens, his name was Marty, and he was short, fat, older.  The second polygraph examination was now done.

F.  The Post-Poly #2 Interrogation.

As had been done the day before, Det. Palomino was brought back to the polygraph examination room and, after a wait, Sgt. Bobby Dean.  Dean explained that Fuerte was in a situation now and he needed Fowler give him the truth about what happened that day.  Fowler said he couldn’t do it because it would put him and his family in danger.  “Richard’s clear, he had nothing to do with it.”  Palomino said, “Unfortunately, right now, Richard’s not clear.  Fowler asked how they knew that van was used.  They knew it was the van because if it wasn’t they wouldn’t have kept it.  

In a long spiel, Palomino said that Fuerte’s saying he didn’t know because he was drunk wasn’t going to fly and its going to affect him, his wife, and their five kids.  He also said he would protect Fowler and his family if Fowler told the truth.  Fowler said there was no deal until he talked to the DA, to work something out.  Palomino said that Fowler was in control of Fuerte and everybody else and since he loved Richard, why was Fowler putting Fuerte and his family through all this.

Changing the topic, Palomino asked Fowler how many people were with him in the van.  He said three.  He also said that when he had run into Fuerte earlier at the sheriff’s department, Fuerte told Fowler that Fowler had already confessed to lighting the fire.  Palomino assured Fowler that he would tell Fuerte that Fowler had not.  But Fuerte was ‘in the mix” because it was Richard’s van that was used and he’s responsible for it.  Fowler suggested, “but someone took the keys.”  Palomino asked how that happened and Fowler replied that they were all drinking in the garage as always, smoking weed and getting high, ordering pizza, and that Richard “crashed out” wherever he was.  He has no special place to put the keys.  Someone took the keys and the van and it was back before Fuerte woke up.  Fowler still refused to say who took the van.  They had been drunk all day earlier.  They had been partying when Fowler came over with a girl.  Who was there?  Richard, Marty, a bunch of people there, five or six.  Marty and Marty Jr. are “always there.”  Fowler didn’t know the others that were there; they were Fuerte’s friends.  Palomino also said that Fuerte’s wife can’t clear him because she doesn’t know of anybody who took the van.  He needed to know who it was who took the van.

Fowler then said he wanted to talk to Fuerte.  After awhile, he was brought in and Palomino left the room.  The first thing Fuerte said was:

RICHARD:  They’re gonna fuck me if you don’t tell Marty did it.

FOWLER:   Yeah, I know, that’s what I’m gonna tell ‘em.

RICHARD:  I ain’t gonna say nothing to Marty, or nobody that’s anybody. If you don’t tell ‘em I’m telling ‘em.  If you want me to do that I’ll do it.

FOWLER:   I’m gonna clear it up for you man.

RICHARD:  I appreciate it Rickie, I’m, I’m never gonna turn my back on you, uh, just cause I’d never do that to your dad.  You got yourself in the boat you’re in, now you gotta fuckin’ float, you know, don’t sink.  I tried to do everything I do to help you out Rickie and I’m telling you the only things that gonna keep your head above water is to be honest.  If you didn’t light the fire, then you didn’t light the fire, they’re gonna want to know who did, it’s a fucked up position to be in Rickie, it’s a fucked up position to be in.

FOWLER: I just wanna let you to know I’m gonna clear that I’m gonna clear you man.

RICHARD:  I appreciate it man and I ain’t gonna forget about you.  I can’t, man, I can’t forget about your dad, I can’t forget about you guys either.  I get little Robert coming over sometimes wanting to get shit, I don’t like doing it, but you know, I can’t tell him no…just like I can’t tell you no.  But I’ve been too long staying straight to go fucking back to prison for some dumb shit.

FOWLER: …yeah.  I’m gonna do everything I can to get you home, man. 

RICHARD:  Today, I hope.

Fowler then told Fuerte he had given them Marty’s name and Fuerte said he had too and told them where they lived.  He also said they wanted to know who took the keys.  Fowler said Marty took them.  Fuerte said that was what he told them, while he was in bed.  Fowler said that was what he had told them and that they want to know because your wife is saying it’s not possible.  Fuerte said, “She’s, I don’t’ know what the fuck she came down here for man, she just made it worse for me.  He also said, “[T]hat’d be fucked up for me to go pay the price for someone else’s doings man, when I, when in the first place, Marty already stabbed me in the back my fuckin’ doin’ that.”

Palomino then reentered.  Fowler wanted Fuerte out of there and asked that a DA who could arrange that be brought in.  The detective said he wanted to talk about it before he did that and Fowler said he would tell them who lit the fire if Fuerte walks.  He also said that Marty Sr. was the one who took Fuerte’s keys, when Fuerte was “knocked out, he was drunk.”  When Fowler was asked the time, he said they were drunk real late and that was when Fowler came over with a girl, but he wouldn’t give her name.  Then Fowler had Marty in Fuerte’s van meet Fowler at the church parking lot at Arrowhead and 20th St., next to his mom’s house.  Fowler had decided to rob his godfather because he had hidden some stuff in an abandoned house at the base of his driveway.  They were going to wait until he came down but that didn’t happen.  Fowler wasn’t going to tell them more until Fuerte was released.  Fowler would tell them all the “straight up” truth if Fuerte gets to walk and Fowler gets what he wants from the DA.  

Fowler denied that he was at Fuerte’s when Marty Sr. took the van.  He knew that Marty had done so because he was driving it.  Marty Jr. was in the back.  Fowler was in the front to give directions.  They were all drunk and he and Marty Jr. smoked a sherm stick  Marty Sr. was doing stupid shit, acting the fool like he always does when he’s drunk.  So they just pulled off to the side of the road. It wasn’t started like, “let’s just start a fire.”  It was probably accidental, just “drunk stupid.”  When they left, Fowler didn’t get dropped off at Fuerte’s.  He was dropped off at the church parking lot where the girl and car were waiting.  Fowler still refused to name the fourth person because “he had nothing to do with it.”  Palomino was fine to leave him out of it for now.  When he got dropped off, it was daylight and the fire was going.  Marty had said they were going to drop the van off at Fuerte’s.  Fowler had been pissed because he didn’t get to rob his godfather and he needed money to go to Utah.  

Palomino asked if Marty Jr. ever drove.  Fowler said yes, on the hill, cause we fucked around, turned around a few times, fucked around the bridges, Fowler did quite a bit of tagging.  Palomino: Was Marty Jr. driving when you guys were finally coming back down the hill?  Fowler said yes, acknowledging that Marty Jr. was driving after the fire started.  Palomino asked him about what he had said about going to an apartment.  Fowler now said he hadn’t been tied up but that they did go to an apartment and smoked more dope.  Nobody was fucking with you?  Fowler now said he had kind of gotten into it with Marty Sr. over shit with Fuerte.  Palomino: “This whole thing about people, you know . . . that was bullshit?”  Fowler replied that getting chased was not bullshit.

Near the end of the interrogation, Palomino asked what the Martys were going to say about this.  Fowler replied, “I didn’t do it.”  He also repeated several times that he had not lit the fire.  He knew they’d talk to the Martys but Fowler said, “I can’t be involved.”  Fowler’s sixth interrogation in two days was then terminated.

VIII.  
MARTIN VALDEZ SR. AND JR.

On February 14, 2004 at 4:40 p.m., after finishing Fowler’s sixth and last interrogation, Sgt. Dean and Dets. Williams, Perez, and Palomino went to 2520 Ogden in Muscoy to contact Martin Valdez Sr.  He was then 44 years of age and was raising his four sons as a single parent.  Martin Valdez Jr., age 22, was the oldest.  Things were tough for the Valdezes.  They had been living in a trailer in the back of Fuerte’s house but sometime not too long before the fire, he had been asked to leave by Fuerte, who accused one of his children of stealing.  Then they moved their trailer to the back of his sister Cathy’s house at 2520 Ogden in Muscoy, the home of his grandmother, Jennie Cervantes.  This had not worked out because Cathy’s boyfriend would not let them use the toilet, requiring all of them to defecate in baggies.  They had been told to leave Cathy’s and, on the day they were contacted by the sheriffs, they were trying to make arrangements to move their trailer to the back of a store owned by a friend.

Sgt. Dean told them that they were there to talk to him about Rickie Fowler.  Valdez Sr. asked who that was.  Valdez Jr. said it was the person they know as Juero.  Valdez Sr. then asked if this was the person wanted for the fire.  The officers said yes and Valdez Sr. and Jr. voluntarily accompanied them to the sheriff’s department.  Det. Perez watched the younger children until later in the evening when the interrogations of Sr. and Jr. were done.  During the day, Sgt. Dean showed the younger children a picture of Fowler.  One of them said he had seen him riding a bike a couple of days ago.  Another had seen him five months ago in San Bernardino.

A.  The Valdez Jr. Pre-Poly Interrogation. 

On February 14, 2004, Martin Valdez Jr., was interrogated by Det. Palomino and Sgt. Dean.
  Valdez Jr. was then on felony probation and had been arrested for receiving stolen property and assault with a deadly weapon.  He also had three abscesses where he had once had teeth which were oozing, “bubbling and then it pops.”  The “blood and abscess” was coming out during the polygraph examination which was conducted immediately following this interrogation.

Valdez Jr. at first talked about the fire, saying he knows that at that time he lived at 3303 Bronson in Muscoy, a pink house three or four doors past 1st St., with Jennie Cervantes, Carlos Friar, and Mary.  They had left there and lived on Ogden for the past few months, having moved in there in November, December, or January.  Before that they lived in a trailer in back of Fuerte’s house.  Valdez Jr. was not clear about details of the Old Fire.  He knew of “Rickie” with the skinny mom, but didn’t know his last name.  He was not with him the day of  the fire and he would take a polygraph.  The last time he had known of him was when his friend came over after Fowler had stolen Fuerte’s shotgun.  The last time he had seen him was one night about two years ago when he and his mother and brother came to Fuerte’s.  

Det. Palomino then told him he was lying because Fowler says she was with him when the fire started.  Valdez Jr. said he is “bullshitting” because Valdez Jr. at the time was with his family and he had witnesses.  After making many false statements about witnesses who could identify Valdez Jr. at the scene of the fire, he left the room for about six minutes.  When he came back he should him a photo of Fowler and then left again, this time for about twenty-four minutes.  

Sgt. Dean then came into the room and, after asking a few more questions, the polygraph examination began.

B.  The Valdez Jr. Poly Interrogation. 

The polygraph examination was administered to Valdez Jr. by Bob Heard.
  The purported polygraph examination started out with Heard telling Valdez Jr. that the date of the fire was October 24-25, 2003.
  Valdez Jr. remembered the fire because he and his brother came out of their trailer to look at it.  Heard then explained that between ten and twenty people had been brought in for polygraph examinations right after the fire started and all of them passed.  Heard himself had been in the office all day the day before.  Another polygrapher had been giving an examination earlier that morning and still another was being brought in to do another.  Heard then gave Valdez Jr. a long spiel about his prior achievements.  He then told Valdez Jr. was here to have an opportunity to tell Heard the truth and have it verified by the polygraph.

After more talking, Heard went through the same procedures he had gone through with Fowler, telling him the polygraph is 100% reliable, explaining that it monitored physiological functions, and asking Valdez Jr. some of the same preliminary questions.  He then asked who Valdez Jr. “what is it about the Waterman Fire that you suspect or you know?”  Valdez Jr. replied, “I, I don’t’ know anything about it.”  After telling him that someone else could have committed “criminal conduct,” that did not mean that he was involved and ask him, “are you telling me, you know nothing, you weren’t there or anything, when you or someone else started the fire?”  Valdez Jr. replied, “I wasn’t there,” adding, after Heard told him that a white van had been used, that he did not know what kind of vehicle had been used.  Heard then told him that another polygrapher had verified from Fuerte just that morning that Fuerte’s van had been used but that Fuerte had not known about it.  

 Heard asked him if he was present when the fire started.  Valdez Jr. said no, but when asked what the question had meant to him, said, “See, I was present coming out of the trailer, I seen the fire.”  Heard said, no, no, was he “there” when it started.  “No sir.”  Heard then repeated other questions based on what Fowler had said and continued to elicit strong denials.  Valdez Jr. could read, but “not that good.”  He had explained that “long words” make him nervous.  After some more questions, Heard asked if Valdez Jr. need to go to the bathroom.  He did.  Heard warned him to be quiet and stay close to him because there were police dogs about.  

After another long spiel about taking the test, Heard was ready for a dry run.  He elicited more denials.  Then, after more talking, Heard repeated the questions as he conducted the test.  He elicited still more denials.  He then mixed up the order of the questions and got the same results.  Heard then changed tack.  He said:

POLYGRAPHER: Martin you were there.

VALDEZ: Sir I wasn’t there.

POLYGRAPHER: You gotta listen to me okay.

VALDEZ: I got 3 brothers and I got an aunt, I got everybody…

POLYGRAPHER: …I don’t care how many brothers and aunts, you’re not listening and it’s important that you do listen, okay, it’s very important that you listen.

VALDEZ: I’m listening.

POLYGRAPHER: Then, then don’t talk, don’t interrupt me.  I know you were there, the only thing I don’t know is which your involvement is, I’ve got some suspicions and I’ve got some ideas, okay, about what happened up there, I’ve got some strong ideas about somebody about somebody telling somebody to do something they didn’t really want to do.  That’s what I’m thinking, that’s what I’m pretty sure.  Now, you didn’t do good on the test, let me ask you this, let me ask you this, you, yourself start that fire?


VALDEZ: No sir.

POLYGRAPHER: Now that I know you were there let’s come up with some questions to see if you started that fire.  Do you know what started that fire?  Do you know what started that fire?

VALDEZ: Sir, sir.

POLYGRAPHER: Do you know what started the fire?  

VALDEZ: Do you hear me?

POLYGRAPHER: No I don’t wanna listen to you, I want you to listen to me, do you know what was used to start the fire?

VALDEZ: No sir I wasn’t there.

POLYGRAPHER: Well then let me ask you if you know what was used.  Okay.

VALDEZ: I wasn’t there sir.

POLYGRAPHER: Okay well let me come up with some questions to see if you know what exactly…

VALDEZ: …I want to talk to my father sir.

Valdez Jr. wanted to know why he had failed the test since he wasn’t at the fire when it started, he was home, and stated he would never lie to him, he respects his elders.  He was home everyday with his father and his grandmother was there.  Valdez Jr. then said, “I got up and it was snowing and me and my brothers, my father, and Rich Fuerte, Shelly, and Tony, Jacob, this is what I’m saying, Zachary, and Frank.  We went up there and we took pictures and I don’t know. . . .  We got, we got out of Devore and it was closed.  Heard cut him off as he tried to explain where he had been during the fire when it had begun to snow (which had helped to finally put out the fire), and conducted another dry run, this time asking him the same questions he had asked Fowler about what had been used.  Valdez Jr. didn’t know.

Heard told him again, confirming Valdez Jr.’s question, that he “didn’t do good” on the test: “there’s only one thing missing and that’s the truth.”  Having failed to get Valdez Jr. to admit any knowledge of the fire or the van, Heard decided now to page the detectives to come into the room.  Valdez Jr. said he was trying to get into Heard’s head that Valdez Jr. was telling him the truth, that he wasn’t there.  Heard said, “It didn’t work.”  Still trying to explain where he had been, Valdez Jr. said:

Well my brothers will tell you different, polygraph my brothers, polygraph my aunt, my uncle, all them.  They’ll tell you everything, everything that I told you they’ll tell you, I don’t know if, if my brain’s telling me and then my, my words because I don’t know how to word things, it’s kind of like different, I don’t know if it’s coming out different, but in my head and my heart I know sir that I was not there and my family members know that, my grandma will tell you straight up, I, I haven’t seen that kid for a while, a long while.
  

Valdez Jr. didn’t even know Fowler’s last name.  He still wanted to see his father.  Valdez Jr. was left alone in the room for approximately five minutes, during which he said to himself:

Whatever, huh.  I wasn’t there, I wasn’t there.  Get that in your head, I wasn’t there, I want to speak to my father.  Huh, I wasn’t there.  Speak to my dad. I wasn’t there.  Said I did bad on the test, I wasn’t there, I didn’t fuckin’, I wasn’t there, I was at home.  I wasn’t there.  My body moves around when I fuckin’ lie, I wasn’t there.  I wasn’t there, fuck.  Fuck man, I don’t care, I wasn’t there. Huh.
 

Before the detective came into the room, Heard tried one last question: Did Valdez Jr. know anything about a plan to go up the hill to help somebody jack somebody for something?  He did not.  When Heard ignored him and said the fact that somebody went up there to do something stupid, that did not make Valdez Jr. a bad person.  Valdez Jr. repeated again: “I wasn’t there, sir.”

C.  The Valdez Jr. Post-Poly Interrogation. 

A detective believed to be Det. Palomino came in and wanted to explain what Valdez Jr.’s dad had been saying, ordering Valdez Jr. to sit up straight.  He then played a recording of something—the transcript does not reveal what
—that Fowler had said.  When it was done, Valdez Jr. said, “I didn’t’ do that,” and, obviously exasperated at the officers’ unwillingness to listen to anything he had said, let off on a tirade of his own:

That kid is lost, that kid is lost man, he don’t even know what he’s talking about, and then they say I’m not telling the truth, that bullshit, bullshit, excuse my language.  Excuse my language, but bullshit, that kid was never in the car, never even in the van when I drove, when I drove the van it was either to go the store for Rich, or go down the street for Rich, or go to my grandma’s house, or go to my, or my dad picking me up at Cal Trans, never even followed the van to go do any tagging, any bullshit that he said right now, that’s bullshit.  That’s bullshit, and excuse my language again, and I am very sorry for me cussing but that is bullshit, that is bullshit, that kid don’t even know how to tell just to get his fuckin’ self out of trouble, trying, trying, every single day, every single day I was with my brothers and my father.  And living hard as hell having to shit in a fucking bag at my tia’s house because her fuckin’ Peruvian boyfriend wouldn’t let us in the fuckin’ bathroom cause he think, he think we’re telling her bullshit.  Talk to him about his back, we’re living in that trailer, that’s bullshit.

 Ignoring this, the detective started playing recordings of what Fowler had said five more times.  Apparently part of the recording included Fowler’s claim that he and Valdez Jr. had been smoking sherm at Fuerte’s place before they took the van.  Valdez Jr. commented that he had never smoked a sherm stick in his life.  Telling Valdez Jr. that he was not listening to him, the detective made a long statement about how he knew that Valdez Jr. and his father were there and how this was his opportunity to tell them the truth, interrupted by Valdez Jr.’s denials whenever he could get a word in edgewise.  The detective finished with:

[If you] would have passed this test right now I would have been the first one to say Rickie’s full of shit, see you guys later, you know, thanks, thanks for talking to me, but you failed this test, you failed a few of these tests.  And then I got Rickie telling me this, so to me the truth is somewhere in the middle.

Still understandably perplexed by what was going on, Valdez Jr. asked, “So the polygraph[er], why he not ask me questions like was I at home that day?”  The detectives answer, confirming the Catch 22 nature of the proceeding, was that, “I don’t care where you were at as long as you were not there.”  Valdez Jr. protested that they should check with his brothers.   The detective said he wasn’t asking about his brothers and didn’t know where they had been.  Valdez Jr. said:

Well my brothers were with us, my brothers were with us bro, excuse me sir, my brothers were with us, they tell you every single day, every single day, I never went with him, my dad never went with him, if he went up the hill and did that he did that on his own.  

The detective cut him off by playing more of what Fowler had said.  Interestingly, at the very end of this interview, Valdez Jr. realized that the Rickie he thought they had been talking about was a Rickie “around the corner.”  He had not realized they were talking about Rickie Fowler.  Also interestingly, one of the detectives acknowledged that, “you know what, some of what Rickie says I don’t know about, I’ll be straight with you.”  

VALDEZ:  Yeah.  Rickie.  I wasn’t there, my dad wasn’t there either.  I’m not trying to be smart ass with none of you guys, take care of my dad and I take care of my brothers too.

2ND DETECTIVE: Why would Rickie throw you down, cause you’re nobody?

VALDEZ:  Because I’m nobody.

2ND DETECTIVE: I, I don’t buy that.  There’s gonna be something why he picked your names out of the sky.  Why wouldn’t he say Rich was in the van?

VALDEZ:  I wasn’t there sir.

2ND DETECTIVE: Why does he throw you down?

VALDEZ:  Never ever, ever went up the hill with him or (UNINTELLIGIBLE) never went up the hill period.  Only to play snow with fuckin’ Rich’s family and my family.  I got pictures with the snow, that’s it, that’s the only hill I went up.  Try me, got evidence try me, digging me a hole, you keep on saying digging me a hole, I ain’t digging, I ain’t digging me nothing, I’m telling you guys what’s in my head, in my heart, and in my mouth, like the guy said, can’t pin nothing on me.  K, let me repeat, why would even, why would I say I wasn’t there and then I flunk the polygraph test, try me man, try me, ask me that question straight up, ask me that question straight up.

DETECTIVE: What question?

VALDEZ:  If I was in the van.  

DETECTIVE: He asked you that.

VALDEZ:  Nah, he didn’t ask me if I was in the van.

2ND DETECTIVE: He said were you in the van when the fire was started, you burned on that question.  Rickie says you’re in the van, your dad burned on that question, we ask your dad the same question, were you in the van when the fire started, burns on that question.  

VALDEZ:  No.

Finally, the detective other than Det. Palomino asked Valdez Jr. where he had been the day of the fire.  Valdez Jr. answered he was home on Bronson, adding, “as a matter of fact, I never even drove the van after Rich kicked us out . . . .”  He explained that they had been kicked out because Fuerte accused one of his brothers of theft.  After one last expression of Valdez Jr.’s feelings about the person he now knew was Fowler (“That little fuckin’ asshole, is a lying ass son of a bitch”), the detectives took him to see his father.

D.  The Valdez Sr. Pre-Poly Interrogation. 

Martin Valdez Sr. was first interrogated on February 14 by Det. Williams,
 apparently at the same time his son was being interrogated.  He had heard the rumor that Fowler had started the fire from Fuerte.  They were tripping out because he and Fuerte had been looking for Fowler because he broke into Fuerte’s house.  Det. Williams told him that they had spoken to Fuerte and Fowler and that Valdez Sr.’s name had come up.  They had brought him to the department to give him and his son an opportunity to explain.  He said he didn’t understand.  “Well, were you with Rickie Fowler in Rich’s van at some point?  Valdez Sr., answered, “No I wasn’t’.”  

Det. Williams then brought up the fire, saying it started in October, and asked him where he was that day.  He said, “Rich’s I guess,” but then said he couldn’t remember.  Valdez Sr. was a diabetic, arthritic all over his body, his knees had gone out, the back of his neck was full of stress, he used methamphetamine when he lived at Fuerte’s, he had recently graduated from AA while living at his sister Cathy’s house, and the doctors had just upped the dosages on his currently-prescribed medications.  All he wanted to do was sleep.  

Valdez Sr. thought he had moved from Fuerte’s sometime in August, September, or October 2003.  Det. Williams told him that Fuerte said he was still living there at the time of the fire.  Valdez Sr. did not know Fowler well.  He met him through Fuerte, who had known Fowler’s parents for quite a few years.  He probably first met Fowler when Valdez Sr. was living in apartments managed by Fuerte’s brother, Sammie Fuerte, and his wife.  Fowler would come by.  Valdez Sr. still didn’t understand why he was being asked these questions.

Det. Williams then asked him directly if he was with Fowler when Fowler started the fire?  “No sir, oh hell no, no sir.”  “Was your son with him?”  “No sir, he couldn’t have been. . . . You see him, I keep my son next to me all the time. . . . I know how long it takes him to go to the store . . . [a]nd if he’s not back from the store I get scared.”  Det. Williams explained that this was an extremely serious situation and he needed the truth.  Valdez Sr. said he wasn’t going to lie to him.  Det. Williams repeated that he needed to know if Valdez Sr. or his son was with Fowler when the fire started.  “No sir.”  Were you in Fuerte’s van the day the fire started.  Valdez Sr. didn’t know the date the fire started.  Williams said, “you would have been in the van and the flames would have been right there.”  Valdez Sr. responded, “No sir, no, no, no sir, no, no, no way, no sir at all,” adding that he wasn’t going to throw that away .

Det. Williams asked him why Fowler would say that he and his son were with him when the fire started.  Valdez Sr. said he didn’t know but he was positive they weren’t there.  He didn’t know the day the fire started and he knew Fowler had come by Fuerte’s but they didn’t go anywhere with him.  Det. Williams then told him that, the way the case was developing, Valdez Sr. and his son had “borrowed [Fuerte’s] van to go do something and for some reason somebody in the van ended up starting the fire.”  Valdez Sr. responded, “No, no way.”  Can you account for where you were the day of the fire?  No he couldn’t.  “So where were you?”  “Where? I wasn’t starting the fire, that’s for damn sure.”

Trying to reconstruct where he had been the day the fire started, a date he did not know, Valdez Sr. explained that, when he had been at Fuerte’s, he used to stay in his trailer a lot and that was what got Fuerte upset, that Valdez Sr. didn’t come out and socialize.  Det. Williams asked him if he had ever taken Fuerte’s van without permission, like maybe when he was passed out drunk.  Again Valdez Sr. responded with multiple “no’s” and a “hell no, no way.”  There were times when Valdez Sr. wouldn’t even use the bathroom in the house at Fuerte’s so as to not disturb anybody, and he had to pee a lot because of his diabetes.  Det. Williams then told him that Fuerte had said that he hadn’t loaned the van to Valdez Sr., but that he “[knew or] strongly suspected” that Valdez Sr. had been in the van that day.  “No, I don’t take his stuff, I don’t take his van at all without his permission.”  

Det. Williams asked Valdez Sr. if he knew anybody in Waterman Canyon or had any reason to go there.  Valdez Sr. said no and asked, “Where is Waterman Canyon?,” explaining that he was from Hawaiian Gardens.  If somebody had seen him there the day of the fire, that person would definitely be mistaken, especially not with “that idiot.”  “I don’t know him, . . . he’s just an acquaintance.”  He had never traveled anywhere with Fowler and he was willing to take a lie detector test.  Det. Williams explained that there was a big difference in thinking one thing is going to happen and something else happens.  Valdez Sr. said there was no plan.  Det. Williams then told him the fire was October 25, 2003 and then left him alone for about an hour while he went to set up a polygraph.

When Det. Williams
 returned, Valdez Sr. had been asleep and let him use the bathroom to get himself cleaned up.  When asked why he had fallen asleep already when it was only 8 p.m., Valdez Sr. said, “That’s all I do, I sleep a lot.”  Det. Williams asked, “Why’d he pick you?  He doesn’t know you really, does he?”  Valdez Sr. agreed.  Det. Williams said that Valdez Sr.’s inability to remember where he was the day of the fire is “kind of what makes it so believable to us.”  Fowler was very specific: Fuerte was not there; they got his van when he was passed out; we go and “do this” and it was “[Fowler], Marty, Marty, Jr., and the fourth guy.”  Valdez Sr., when asked if he and Fowler had had a falling out, responded, “I don’t know, I don’t know, serious, honestly, I’m just blind, I just, can’t believe all this, all this is going on, I can’t believe it, don’t understand why.”  Det. Williams warned him that, if it was left with Valdez Sr. not remembering, that meant that Valdez Sr. did, in fact, know it was going to happen and intended it to happen and that’s why he couldn’t admit to being there.  Valdez Sr. did not budge—he had not been there.

Valdez Sr., asked if this was supposed to be in the morning that he went somewhere with Fowler.  Det. Williams said yes.  Valdez Sr. said they don’t go anywhere in the morning, especially if they had been drinking.  Did he every do things when drunk he didn’t remember?  Valdez Sr. denied it and continued, in the face of Det. Williams badgering, to deny having been involved and to insist he was not lying to him.  Trying another tack, Det. Williams asked if he had asked Fuerte how he knew Fowler had done it.  He responded, “[w]hy should I care? . . . I just couldn’t believe he broke into [Fuerte’s] house . . . .”  

At this point, there was a knock on the door and Valdez Sr.’s son, Martin Valdez Jr. was brought in.  Det. Williams left.  When they were alone, they said:

VALDEZ SR: My back is killing me mijo.

VALDEZ JR: They’re stupid, you hear that fuckin’ tape?

VALDEZ SR: Yeah, don’t worry about it you didn’t do nothing, I didn’t do nothing mijo.

VALDEZ JR: I know.

VALDEZ SR: What the hell these people fuckin’ you driving the goddamn van, they, they got a goddamn person to sketch you out, Waterman Canyon, where the fuck is that place at? God dammit mijo.

VALDEZ JR: They said I failed the polygraph test.

VALDEZ SR: So did I, so did I, but I wasn’t there, we weren’t there mijo.

VALDEZ JR: I know that, that’s what I try to tell them.

VALDEZ SR: Well you know how many peoples come in here and lie to these guys, come on now, everybody’s a liar to them, they got to get to the bottom of it, the fuckin’ assholes who put us involved in this shit, bullshit homes, bullshit,

After some additional talk about how they had nothing to do with the fire and they weren’t even living at Fuerte’s at the time and that, after Fuerte had towed their trailer over to Valdez Sr.’s sister’s place, they hadn’t ever even driven the van, one of the detectives came in, said he was thinking about bring Fowler over, and asked if they wanted to talk to him.  Valdez Sr. said, “I don’t care, sir, the, we were living at my sister’s house . . . .”  The detective apparently left.  Valdez Jr. then recalled what had happened the day of the fire:

When we found out about the fires, that you were on top of Jenny’s house, tia’s house, with the water hose squirting it down and I went to grandma’s house and (UNINTELLIGIBLE) hers and they evacuated grandma already, at 4:00 that morning, and they were trying to do the same as us, but they were just giving out evacuations and stiff and I even told them about Big Mike, Big Mike coming and (UNINTELLIGIBLE) and he’s the one that told us that it was next to the wash and then we went to grandma’s house and you were doing tia’s and I squirted down her roof.

Fowler then came in and said, “What’s up, man?”  Valdez Jr. said that he should stop telling those lies.  Fowler said, “They ain’t lies.  They talked to Richard.”  Valdez Sr., said, “We weren’t there with you man. . . . “  Fowler repeated, they talked to Richard.  Valdez Sr. asked, “About what?”  All Fowler would say is, talk to Richard, “I ain’t got nothing to say.”  Every question they asked of Fowler, he would say, “Rich knows.”  He also said, “I’m telling them exactly what I told ‘em and I’m sticking by it . . . .  I’m not here for no fire, I didn’t light a fire. . . .  I’ve got too much love for Rich, man. . . .  I’m not going to argue with you . . . . You tell me. . . . [Let Fuerte] give you the dates.”

Valdez Jr. then asked what they had taken the van for.  Fowler replied that he had talked to Fuerte three times and “he don’t wanna deal with nobody no more . . . he had his wife here, crying, all fuckin’ day.”  Fowler also said they were trying to hassle Fuerte because his van has burn marks on it.  Fowler also said Rich had also failed the lie detector test.  But all Fowler would say when questions were asked of him was, “Talk to Rich,”  Then he said, “I got nothing more to say,” adding that all they needed to do was pass the lie detector test and he guessed they’d let them go.  He also told the Valdezes that Fuerte had said that they had “stabbed him in the back,” but refused to explain why he had said that.  Valdez Sr. said, “Bullshit, that’s bullshit.”  Fowler, always enjoying a game, also said, “[I]t’s a tag team, me against you two,” adding, “It’s a big-ass game now . . . .” 

Fowler then left.  When the detectives returned, the following abruptly transpired:

2ND DETECTIVE: You guys are outta here, alright, I’m um, I lay my money on you.

VALDEZ SR: Yes sir.

2ND DETECTIVE: If I find out later that it ain’t what we think or what you told us, I won’t be a happy guy, okay?

VALDEZ JR: Uh huh.

2ND DETECTIVE: Follow me?

VALDEZ JR: I follow you.

2ND DETECTIVE: Okay, see ya, this officer will give you a ride home, okay.

Except for Valdez Sr.’s testimony before the grand jury—Valdez Jr. was murdered in front of his father before that happened—it appeared their ordeal was over except for one thing.

On October 23, 2004, both Valdez Sr. and Valdez Jr. were interrogated again, this time by Det. Perez.
  At the outset, she told them they haven’t given up yet on the fire thing, they’re still looking into that.  They assured her that nothing had changed, that they weren’t there.  What she wanted to talk to them about on this occasion was Fuerte’s claim that they had stolen Fuerte’s new van.  Both Valdezes said they had merely borrowed it.  But after denying what happened, Valdez Sr. admitted that, after they had borrowed it, a tire had blown—whether they were involved in a minor accident or the tire just blew is unclear—Valdez Sr. had had the tire fixed and had taken off because he was drunk and wasn’t supposed to be driving.  Fuerte’s domestic partner Denise Quesenberry, who the Valdezes call “Shelly,” had seen them driving off before they returned it to Fuerte.  Valdez Sr. acknowledged he should have called them to let them know what had happened.

Several interesting things were revealed in this last interrogation.  One was that Shelly had told Valdez Sr. “the other day” when they were at Fuerte’s that they knew that the Valdezes had not taken the van the night of the fire, and apparently her mother agreed (Det. Perez cut Valdez Sr. off when he tried to tell her more).  Det. Perez then told them that Fowler’s mother had told them that Valdez Sr. had told the Fowler’s brother that it was “cool” for Fowler to “dime you two off” because he had to get Fowler out of it.  Valdez Sr. said he had seen Fowler’s brother with his mother at Sammie’s house two months ago, but what he had asked her was why somebody would go to prison to save Fuerte.  The last thing Det. Perez said was that the Valdezes better tell them the truth about what happened the year before or “we’re gonna be forced to make your lives miserable.”  The interrogation was then terminated.

IX.
THE CASE GOES DORMANT.

According to the press, the case was submitted to the District Attorney’s Office sometime in 2004.  Present counsel is unaware of when this happened.  But apparently, after Fowler’s interrogations in February, before it was presented to the prosecutor, some last-minute follow-up was conducted. 
A.  
Last Minute Follow-Up.

One of the things done was to make inquiry at 4202 Sepulveda, #129, where Fowler had told Det. Palomino during the Show and Tell that he had been taken to when tied up by the mean people in the van and threatened some more.  Apparently the detectives learned that one Peter Carreon, age 19, well known to law enforcement, had given that as his address.  As they later told Patricia Lovario, who lived there, they thought that “the kind of crowd these guys are running around with . . . probably knew [Carreon] and that’s how they ended up there.”  

On the morning of March 1, 2004, Det. Perez had gone to the apartment but no one would answer the door so they went to where Lovario worked.  According to Perez’s report, Lovario told her that, on the day of the fire, she had gone to work but came home at noon because of the fire.  Carreon, her half-brother, had spent the night before in a motel which had been arranged by the Boy’s Republic in Chino because he had a class the next morning.  She did not recognize the name Rickie Fowler.
  

Although not set forth in the report, Lovario also told Perez that the officers were “coming here with attitude.”  Perez corrected her, saying it was her domestic partner, Leonard Gonzalez, who had “attitude” and, if they had wanted to, they could have opened the door and arrested him for an outstanding warrant.  They told her that one Rickie Fowler had led them to her apartment and they wanted to verify if he and two or three others were there “on a certain morning,” perhaps brought there because her brother was a friend of theirs.  She said that was not true.  She had never heard of him and her brother, out of respect for her, never brought friends over.  The detectives said that’s why they needed to talk to him, to ask if he’s ever seen Fowler and what he knows about him.  Lovario said she had no way to contact him and that he was not speaking to her.  

Interestingly, one of the detectives explained why it was important that they speak to Carrion and Leonard:

[O]kay, . . . what I need to do is verify that he did go by there, because he’s told us certain things that he’s done and in order to prove that those things are true I have to go back and say okay did he show up at these people’s house this morning and if you tell me yeah he was here, um, or no he wasn’t and talk to everybody that was there, then that verifies part of his story that you know that the rest of the stuff he’s telling me is probably true or probably not true . . . .

 Lovario explained that they all had been sleeping the night before the fire and repeated that, when Carreon was living there, out of respect for her he didn’t bring any of his friends over.  The detectives promised not to arrest Leonard for the warrant.  Lovario then told the officers that Careion had been in Boy’s Republic.

That afternoon, Det. Perez contacted Boy’s Republic.  She was told that Peter Carreon had been picked up by the staff on October 24 and spent most of the day with them until being dropped off at a motel in Pomona.  He was picked up Saturday morning at 10 a.m. to attend a class.  When the class was over, he was taken to his sister’s house.

B.  The DA Rejection: 2004.

Although present counsel knows none of the details, by some time in 2004 the Sheriff’s Dept. thought they had enough to prosecute Fowler.  But when they presented it to the District Attorney’s Office the case was rejected.  A newspaper quoting unnamed sources reported what had happened:

 [T]he case was presented to county prosecutors in 2004, but they declined to file charges and asked the detectives to seek out more evidence.  “We made a play in 2004 to get this thing filed, and they sat on it.  I thought it was bunk,” the source said.  “I think it’s a very good case.  I think it’s provable beyond a reasonable doubt.”

The Old Fire investigation had been handled by a team of detectives under Sgt. Bobby Dean until 2005 when he retired.  It was then taken over by Sgt. Frank Bell.  At that time, as The Sun later reported, “The bulk of the evidence consist[ed] of a vague composite sketch of a man believed to have started the fire and an equally vague description of a possible white van he may have sped off in shortly after the fire ignited in lower Waterman Canyon.”  The article continued:

We spent many, many months tracking down tips and leads, and obviously you feel the frustration that comes when it dead-ends," sheriff's homicide Detective Gina Perez said. . . . Sheriff's Sgt. Frank Bell, who heads the team of detectives working the Old Fire case, said in time someone may brag to someone else about starting the blaze, and the person the arsonist tells may report the information to authorities.  That's what Bell and his team are hoping for.  . . . For now, however, detectives are stuck where they were three years ago - with little hard evidence and information pointing to a suspect. “I hate to say that, but yeah, it's true,” Bell said.

By this time, the news accounts about the facts of the investigation had solidified mostly into a white van having been used.  As Cassie McDuff reported, the men suspected of starting the Old Fire drove an older model white van and one of them had shaggy hair, a thin mustache and a squarish jaw.  The original witnesses’ accounts of seeing a light colored or gray van were usually no longer mentioned.  But now they had their eye on two suspects, Fowler and Martin Valdez Jr., who died in 2006.  McDuff’s account now only mentioned a “third man,” without mentioning the names of Martin Valdez Sr. or Dean Raef, or anything about whay there was now was no fourth man.

C.  The Burgess 2006 Interrogation.

In July 2006, Det. Dave Burgess transferred into the Homicide Division.  Sgt. Bell immediately assigned him to take charge of the Old Fire investigation.  After reviewing the case in its entirety, Burgess concluded that the “case was a mess” or, as he more candidly said to Fowler, “you know, this shit was dropped on my desk, it’s a fucking train wreck.”
  Burgess decided the only thing to do was to interrogate Fowler once again.
  So on December 5, 2006 he and Sgt. Bell
 went to Lancaster State Prison to interrogate Fowler for the seventh time.  This was a very hard-ball interrogation, which appears to have been a last-ditch effort to, from their point of view, break him.
  Fowler referred to Burgess during his 2008 interrogation as “awesome Burgess.”
  

When they first met and told Fowler that they wanted to talk about the Old Fire,  Fowler exclaimed, “Blast from the past, huh.”  After Mirandizing him, Burgess first got him to acknowledge that he had previously said he was in the van with the two Martin Valdez and that someone in the white van other than Fowler had lit the fire.  Burgess then asked him how it got started.  Fowler said, “Blow torch, road flare,” and mentioned he was coming down off drugs and that his memory of the event is much better now since he has been off drugs four years.  He also made sure Burgess understood that he hadn’t actually seen anybody start the fire. 

Burgess then asked Fowler how he and the Valdezes hooked up.  Fowler replied that he and the Valdezes had been at the house of Richard Fuerte, who owned the van.  While smoking sherm and getting drunk, Fowler and the Valdezes concocted a plan to steal Fuerte’s keys to the van and drive it to Aylward’s where they would rob him.  Fowler then gave them the whole story:

We, we stayed there, we planned on going there to rob him, it is what it is.  (UNINTELLIGIBLE)  We go up there to rob him and uh, we didn’t end up doing it, we got there and then, Marty, the older Marty’s too drunk and we’re like, no let’s just wait.  We came back down and the hill, we decided to pull over, there’s a house, . . . I can’t really recall any of the houses, we came back down we stopped, we did some speed, then both Marty’s got out the van.  One of them went to the back, I don’t know what he took out, and then the fire, not big, but I mean it was a fire.  . . . The fire started, drove back down to the bottom, there was another car coming up so I’m sure it saw the white van coming down. . . . Went back, dropped the van off at my Uncle Richard’s again, (UNINTELLIGIBLE) he wouldn’t notice, it was early in the morning around 5 something, sun was just (UNINTELLIGIBLE).

Then Det. Burgess told Fowler, who had never mentioned anything about the van having had a near collision when it ran the stop sign at the bottom of Waterman Canyon Road, the following:

DETECTIVE: I remember reading in the report when you came off of Waterman Canyon in Highway 18.

FOWLER: Yeah, it’s the highway.

DETECTIVE: Yeah, the main highway, you came off the Waterman onto the highway, you guys almost, someone almost crashed into you guys.

FOWLER: Yeah.  There was a car, something like that, there was a car, he was drunk, he was driving.

DETECTIVE: He was coming up the hill?

FOWLER: Yeah.

DETECTIVE: The car was coming going up.

FOWLER: The car was going up, we were coming down real fast.

DETECTIVE: Okay, okay, alright.

Fowler then immediately left this point, obviously unaware of its significance to the officer, and turned to what had caused the fire, saying that it had been caused by something which the defense transcriber says was unintelligible.  It may have been a flare, because Det. Burgess, apparently repeating what Fowler had said, then said, “You remember that striking, yeah I remember striking.
”  

Then Burgess asked Fowler if it was just the three of them in the van, him and the two Marty’s.  Fowler said, “Yeah, Marty, Marty,” and said no when asked if anybody else was with them.  Marty Sr., was driving when they went up the hill and just sat waiting in Aylward’s driveway before they left.  Aylward never knew they were there.  When Burgess asked if Fowler was in the front passenger seat, Fowler said it was the “other Marty,” that Fowler had been in the back.  Burgess said, “I thought I read in the report it said you were up front.”  Fowler said, “No.”  Fowler then mentioned that the detectives had tried to bring “his uncle” into the case because they claimed that, when the fire started, the bottom of the van got burned.  Fowler assured Burgess that whatever had been seen was only from welding.

Burgess then stepped up the pressure:

Okay, well Rickie one of the reasons I am actually here is I, neither Sergeant McDowell [sic] or myself has ever met you and we actually have some new evidence that has come to light in this case and the story you’ve told us so far is pretty much the story you told the investigators the last time, but the problem is the evidence we have tells us, kinda paints us a different picture.  We’re, we’re just about, let me just tell you where we’re at.  We’re just about to finish this case and submit it to the District Attorney, okay, so we had a couple of questions we wanted to clear up and I kinda looked at your criminal history a little bit and I kinda getting the impression that you’re not exactly a bad guy, okay.

Burgess then asked Fowler if he was aware that Marty Jr., was dead.  Fowler responded, “Dead?,” obviously unaware of the fact until then.  Burgess then said, apparently trying to convey the thought that it no longer mattered what Fowler said about the Valdezes, “So he’s no longer with us and, uh, Senior Marty is getting a little older, um, he’s getting to a point where he’s gonna come into terms with, you know, the end of his life . . . .”  

Burgess then moved to a new point.  He told Fowler about the Esperanza Fire in Riverside having recently happened in which some firefighters had been killed.  As a result of that fire, the strongest witness yet had come forward.  He wanted Fowler to know about this before he went to the District Attorney and “dropped the bomb,” as the witness puts a “hole in your story.”  This witness, who was “fairly closer” than we thought, saw people come out of the van and “pinpointed” that neither of the Valdezes lit the fire.  This person even picked Fowler out of six photos which a computer had selected because they looked similar to him.  Burgess then continued:

So, . . . I’m just telling you that we’re, we’re having, when I say we, the three of us, we’re having a come to Jesus meeting today.  Because when this goes to the DA it’s gonna go as either, you know, Rickie Fowler is you know a cold blooded arsonist that set the ground on fire and you know did all this damage and, and, uh, or, or he made a mistake, he was high, he did something, something went wrong, and, uh, a fire got started, for whatever reason, and, and, I know how this fire got started, okay, and now with the evidence I have, I, I, I’m pretty confident as will be the jury and the DA who started the fire.  But what I don’t know, what I’ll never know until you tell me is why.  

Fowler immediately responded, “Didn’t do it man, I told you, (UNINTELLIGIBLE) I’m 100% positive no drugs, no nothing, I know where I was at in the van, I know what two people got out of the van, I didn’t get out of the van, (UNINTELLIGIBLE).”  Then Burgess added to the pressure by telling Fowler that he had read a transcript of a telephone call with his aunt in which he “completely admitted starting the fire.”  Fowler responded, “Love to see that one,” and again said he didn’t start the fire, evidence or not.  He continued that the only fire he had ever lit was when he was eight years old and put a flare in a gopher hole.  

This was of interest to Sgt. Bell, who had up to now stayed silent.  Now he let Fowler know that a flare in fact had been used to start the fire: “Do you think it was a coincidence that the fire you lit was the exact same way the Old Fire was lit?” Fowler quickly picked up on this: “To hell with it, I know a flare was used too in your fire too you know, I know that much.”  

Having been successful in getting this apparent “admission” out of Fowler, the sergeant moved on to motive, which so far was a quagmire of unintelligible blither.  Fowler said he couldn’t tell him, he had been “trying to guess . . . since December of last . . . .”  Sgt. Bell interrupted him and said, “Nobody said anything?”  Fowler answered, “No, not really, just drunk . . . drop it and the van drove off.”  And what was the conversation as you drove away?  Fowler gave them another blast, saying that he had gone from Fuerte’s to Jimmy Ray’s house:

Shit, I, until I see the flames from, from where I had been going up to my uncle’s house, I went to . . . Jimmy Ray, a friend of mine, a tagger friend of mine, off of 23rd, right there at Sierra Way, that’s when I first noticed the flames, and then I told him dude I was just up there.  I kind of know what happened, he told me yeah you’re full of shit this and this, and everything burned down.  My godfather had called him he said he had to leave, my godfather John (UNINTELLIGIBLE) he said, um, that his cabin had pretty much burned down, burnt down the cabin, I didn’t like him all that much, we disagreed about a lot of things, but my family in check, I didn’t like him, he always had a bunch of people up there.

Burgess, apparently unaware of the fact, asked, “He was a homosexual?,” and elicited that Aylward had made “plenty” of passes at Fowler.  Burgess, apparently also unaware of where Aylward’s house was, asked Fowler where it was but before he could answer interjected, “My mind’s eye would be right up the way from it, or?”  Fowler set him straight that was a “little drive up the hill.”  

Sgt. Bell then pressed on about the motive, asking Fowler about the dope he told somebody was at Aylward’s.  Fowler denied there was any issue about dope, saying “maybe a gun.”  In response to questions, Fowler then agreed that he had told this black guy, whose moniker was” T-Mac,” that it was at Aylward’s and that he couldn’t get it because he and Aylward were, as Bell put it, “on the outs.”  After bragging about the crimes he had committed, Fowler said he had robed a porn shop with T-Mac and used T-Mac’s gun which Fowler kept.  T-Mac was really pissed about this and started calling Aylward, telling him that he was going to kill Fowler, and parking his Cadillac in Aylward’s driveway.  Bell kept trying: “Cause one of the things we had, uh, been told that, that was one of the reasons you lit the fire, was to try and cover up where his gun was and to get T-Mac off your back and then you can’t get the gun back when the shit burned down, and . . . .”  Fowler interrupted and said, “Nah, that wasn’t worth the shot man . . . .”

Realizing he was not making progress, Bell explained again that they didn’t care about Fowler’s other crimes, they just wanted to confirm the fact that Fowler lit the fire, not one of the Valdezes.  Fowler said that that was crazy.  Trying another tack, Burgess told Fowler they didn’t need him to tell them that he lit the fire.  Fowler said, “You guys are trying to say, I’m pretty sure I didn’t.”  Leaping on that, Burgess said that, if someone accused him of lighting the fire, he wouldn’t say that he was “pretty sure” that he didn’t.  Fowler said he was “99% sure he didn’t light it.”  When Burgess then jumped on the 1% that he was concerned about, apparently Fowler couldn’t contain himself any longer and started laughing, prompting Burgess to interrupt and say, “Hang on dude.  I’m, I’m giving you this opportunity, I’m here for [your] benefit today not mine because I’m telling you, you, you think it’s funny . . . .” 

Burgess then gave a lengthy speech without letting Fowler interrupt, suggesting excuses Fowler could use if he said he lit the fire:

[N]o, no, I mean you think it’s funny, I’m telling you the truth, I’m here because I’ll never know why this shit happened until the person that lit it tells me, okay, plain and simple.  And I’ve got to try to find out if this was fucking straight arson, like you know what T-Mac’s up my ass about this gun, I’m torching up my godfather or my godfather I’m tired of him trying to have sex with me or whatever I’m gonna light his shit up or whatever, or I was so fucking lit, dude, I’m just making shit up, okay, I’m so loaded on sherm, you know I’ve been burning PCP or whatever, I don’t know what the fuck I was doing I was like hey watch this shit you know just being, I didn’t think nothing would happen, and it got, it was a fucking accident, whatever.  There some fucking explanation that I don’t know, okay, and, and that’s what I’ll never be able to know and that’s what the District Attorney is gonna have to look at in this case when it’s finished, . . . so, the DA is gonna say okay well Rickie Fowler is he somebody that like hey man I was fucking high I made a mistake, you know is this somebody that is sorry for what he did, is this something that maybe was an accident that was never intended to go this far, whatever the case may be, or is this guy just a cold-blooded asshole . . . I don’t think you are and neither does the Sergeant that’s why both of us drove from fucking hell’s (UNINTELLIGIBLE) to get up to this place, to talk to you cause we’re at the 11th hour dude and this shits gonna go, we’ve got, you know, this shit was dropped on my desk, it’s a fucking train wreck and we’ve spent the last, since July, I’ve spent reading through this and people have contacted us, some people have died, some people have come to piece, all the puzzle’s pieces are coming together and that’s what brought us here to talk to you.  And I thought you know what you’ve already been talked to, you’ve already said everything that you’re gonna say, I can come back up here and you can say this shit all over again and I’ll write it all down all over again if that’s what will make you happy, but, it’s, it’s not the truth.
  

Sgt. Bell, obviously feeling frustrated, said he didn’t even know how to ask Fowler what he wanted to ask him.  Fowler, obviously enjoying this, said, “Just ask.”  He then asked Fowler if there was any doubt in Fowler’s mind that he lit the fire.  Fowler said no.  He then asked Fowler if there was any other activity that contributed to this 1% doubt.  Fowler replied that he just wasn’t that sure about anything.  Bell said that saying he was only 99% sure he didn’t light it meant that he was 1% sure he did.  That was fine with Fowler.  

Trying to explore all options, Bell asked if, other than drugs, was there anything else physically or mentally wrong with him.  Fowler explained that he was in the prison’s mental health outpatient program because he takes “psych meds.”  What for?  “Cause I’m a schizophrenic, bi-polar, and post traumatic stress disorder, ADHD,” adding that he had been first diagnosed when he was seven and that he suffered from post traumatic stress disorder because he had been raped as a kid.  Burgess asked him about medications he was on in 2003 and Fowler said that he was supposed to be taking them but hadn’t except when he was first staying at Aylward’s.  At the time of the interrogation, he was on Haldol, Depakote, and Trapezone.

Deciding they were getting nowhere, Sgt. Bell decided to wrap things up: “Walk back to the van, someone gets a road flare, see it light up, see ‘em drop it in the weeds, you guys drive away, you look back and you see flames.”  Fowler agreed.  Burgess said to Bell, “Oh well we tried.”  Apparently trying to convince themselves that the case still had life, Burgess summarized the state of the case stating that there were only three in the van, one’s dead, one’s too drunk to commit a burglary but he’s driving the car, and one is only 99% sure he didn’t light the fire and a witness in the turnout above picks Fowler’s picture out of a photographic lineup.  Fowler said “. . . makes no sense.”  Bell chimed in, saying they had motive too, since Fowler disliked Aylward enough to rob him, but maybe what happened was not the intended result.  Burgess suggested that maybe Fowler just wanted to see a “bright red glow.”  Fowler said he hadn’t seen that when Rancho Cucamonga burned.  Then he suggested he had given Fowler the opportunity to say maybe lighting the fire was an accident, reminding him that it could be a murder case.  Or maybe he got pissed at this queer Aylward trying to hit on him and hocked a road flare.  Or maybe he was pissed because he was off his medications.  All these would be better for Fowler to say than for him to be “some cold-calculated arsonist who wanted to burn down an entire mountain.”  With that, the interrogation ended.

D.  The Federal Investigation: 2008.

Whether the case was actually taken to the district attorney after the 2006 Burgess interrogation is unknown but, if it was, it was rejected again.  The case then languished for more than a year until the federal government decided to try their hand at building a prosecutable case.  In January 2008, Burgess was contacted by Marion Matthews of the U.S. Forest Service, stationed in Clovis.  She told him that the Forest Service was considering picking up the case and presenting it to the U.S. Attorney’s Office for federal prosecution.  She wanted to personally interrogate Fowler.  He briefed her on the case and said he would talk to Fowler to see if he would talk to them.  

On February 19, 2008, Dets. Burgess and Rodriquez went to talk to Fowler at Solano State Prison,
 where he was housed in a mental health unit.  In a ten-minute conversation, Burgess explained to Fowler that the Forest service was considering taking over the case and wanted to know if Fowler would talk to them.  He said he would.
  Of course he would.  He liked few things more than being interrogated by law enforcement officers and this was the first time with federal agents.  

1.  The Forest Service Interrogation: 2008

A male and a female agent were selected to conduct the interrogation.  On February 28, 2008, U.S. Forest Service Special Agents Marion Matthews and  Dan Briot went to interrogate Fowler.
  Agent Matthews had been one of the federal agents that assisted the sheriffs in the Old Fire investigation in 2003.  Agent Briot had also worked on the Old Fire.  They apparently mistakenly believed, however, that Fowler had only been talked to only once or twice before Burgess talked to him in 2006.

After Mirandizing Fowler, Matthews let Fowler know they were not going to be talking about any other crimes he may have committed.  They also set the stage by informing him that the only reason they had come all the way to talk to him was because they had been told that Fowler wanted to talk to them, not the other way.  If that was not the case, they would leave.  Fowler assured them he had no problem answering questions, qualifying his answer by saying that, if he didn’t want to answer a question, he wouldn’t.  That was fine with the agents.  Early on in the interrogation they ascertained that he was at that time talking Depakote, Abilify, Propatherol, and Lithium.  Fowler said he still knew the truth when they were “stabilizing him out” and knew right from wrong, like lighting a fire was wrong.

Matthews started out saying that it began in a certain area and that they had heard he knew something about the Old Fire.  Fowler said, “About the certain area?,” and started to tell them about Waterman Canyon.  Matthews stopped him, “Okay, okay, so tell us about that fire.”  Fowler complained that that was not a question.  He apparently knew better than to just start talking; he would stick to answering questions.  Matthews rephrased, saying they had heard that he had been around Waterman Canyon at the time of the fire and asked what he was doing there and whether he knew how it started.  Fowler blurted out, “with a road flare,” confident of the correctness of his response since he had been told by Sgt. Bell during the 2006 interrogation that a road flare had in fact started the fire. He knew this because he had been there with big Marty and Little Marty, saying he didn’t know their last names because they were just “affiliates” of his, but “Valdez” rang a bell.    

Matthews asked him why he was in Waterman Canyon.  He said they had been at Richard Fuerte’s, who is like Fowler’s uncle, drinking and taking heroin, speed, sherm, a bunch of different drugs.  Before they got high, they had talked about robbing Aylward.  They left Fuerte’s to commit the robbery a couple of hours before dawn.  However, when they got there they decided they were too high and stopped at a turnout on the right side of the road about half-way up the canyon and never made it to Aylward’s.   Little Marty and Fowler were joking around and both Martys got out, a flare was struck, and the fire started.  At first Fowler didn’t remember where the flare had been, but then he remembered it was in the back of the van, although he didn’t know if the van had bench or bucket seats but there were three rows of seats.  He and Little Marty were in the middle row.  They didn’t leave at first and the fire burned the under part of the Astro Van.  They left when a car came.  

Fowler then dropped a bomb smoldering since 2004 and said there had been four people in the car, him and three others.  Matthews said a minute before he had said three, and asked if he remembered who it was.  Fowler had apparently not yet decided how to handle the fourth person and said, “nah,” that he was “pretty sure” it was one of the Marty’s friends.  At the time Fowler was in the back getting high.  Referring to Little Marty, Fowler said they “kind of grew up together.”  He also thought Little Marty might have been driving, although Fowler was not 100% sure.  When they left the place where the fire started, they turned around and drove down a little distance, all the while joking about burning down Aylward’s house, until they pulled out at a turnout on the west side of the road.  He was “pretty sure” that the fourth guy, who was sitting in the front passenger seat, stayed in the van all the time with Fowler.  Fowler then said he didn’t really see anything that happened towards the back of the van.  “[I]f you didn’t see anything, how do you know it was started by a flare?  Fowler apparently wasn’t ready to handle this question and said that he was trying to avoid that question, “Just because.”  

Apparently becoming annoyed at these flippant answers, Matthews asked him again if he wanted to tell them about the fire.  “[I]f you want to help us or if you know who started the fire I want you to tell me . . . .”  Fowler interrupted, “[Little] Marty did it,” cementing his answer by now saying he was out of the van with him; that Fowler got the flare and had it in his hand; and, after shooting the “shit for awhile,” said let’s burn my godfather down.  Little Marty took the flare from Fowler, struck it, and tossed it off to the side.  Fowler then said that Big Marty really didn’t want to go through with it, including the fourth guy, whose name he really can’t remember.  Matthews said she wasn’t pressing him on that.  But Fowler and Little Marty really did want to set the fire.

He then retold about being at the first turnoff, which he said was on the west right before highway 18 goes over Waterman Canyon Road at the top.   When they stopped, Fowler and Little Marty got out and Fowler went to the back of the van and got the flare.  At first he didn’t want to but he got madder and madder thinking they had driven all the way to Aylward’s house and didn’t do it.  

After talking awhile, Fowler suggested they burn down Aylward’s house,  Little Marty, who he had been told was dead, then took it out of Fowler’s hand which Fowler had extended.  Little Marty then struck the flare and tossed it to the right.  Fowler couldn’t describe the flare because he was not familiar with flares except it had a white cap and a red body. When Matthews asked him whether it ignited from pulling off the cap or just putting it into the ground, Fowler didn’t know..  

Then Fowler and Little Marty got back into the van and sat there a moment while Big Marty was tripping out, during which time the fire burned underneath the van to the point of producing smoke.  Fowler explained that Little Marty hadn’t really thrown the flare because there wasn’t much room and estimated 15 feet.

Matthews returned to the van.  Fowler described Fuerte’s van.  He described Big Marty as over 200 pounds and “kinda sick.”  Little Marty was skinny from speed and had a shaved head.  Fowler at that time had dyed his hair black hair because he was on the run.  Normally it is light brown but he might have dyed it blonde anytime between September and November 2003.  He dyed it black again right before he got arrested.  

Returning to the scene, Fowler explained that the van was parked entirely on dirt with a little grass less than ten feet from the pavement.  Matthews tried again on which side of the road the fire started by asking Fowler if what he had said (that the fire started on the west side) wasn’t on a different side than was Aylward’s house.  Fowler explained that the road turned so that it was lit on Aylward’s side.  Matthews then asked why he had wanted to burn Aylward’s house.  Fowler replied, “Cause he had kicked me out” after Fowler had “beat him up.”  The reason now that they hadn’t robbed Aylward is that Big Marty and the other guy got scared and didn’t want to go through with it.  Fowler said they had not gotten to Aylward’s, they had only made it to the turnoff before Waterman Canyon Road meets highway 18.

Matthews then said, “so then you turn around and you never went to his house,”  which appears to confuse the question of whether Fowler was headed up or down when the fire had been lit.  She then turned to the flare and informed him that the only flare which had been found was on the right side going up.  Fowler said, “I remember the left hand side.”   When Matthews repeated that the only flare the investigators found was on the right side going up, Fowler said, “Maybe that’s the side then, but . . . .”  Matthews asked, “Is there any possibility that you might have got  the sides mixed up?”  Fowler said, “Maybe.”  Might you have stopped on the right side and then you and Little Marty walked to the opposite side of the pavement and threw the flare?”  Fowler agreed that it was possible because they were high.  Matthews asked if it wasn’t possible that the flare was not thrown on the side on which you were stopped but on the other side?  Fowler also agreed that this could be.  Matthews said otherwise the fire would have had to jump the road “which would be kind of hard to do, wouldn’t it?”  

Briot then returned to the fact that Fowler had said there wasn’t much room between the side of the hill and the van.  Fowler agreed that was the case.  Briot then said, “Well, there’s really no hill on that side, on the downhill side.  Fowler said he knew there was no hill on the right side when one is going up.  Briot said, “No, the other way around.”  Fowler started to argue when Matthews tried to cut it short by saying it depends where one is.  Fowler stuck to his point referring to where the creek is.

Back to the flare, Matthews explained that, according to what Fowler had said, the flare would have had to jump across the road, which they don’t.  She said, “Okay, so, the only way, if you had thrown the flare to the right and that had started the fire it would have to jump the road on itself or you guys would have had to carry the flare over.”  Fowler said maybe that happened and now agreed that the flare could have been thrown to the left.  Fowler was sure of where they turned around because he had shown a detective the exact spot of where that was.  

Another problem was that the agents knew the fire started farther than 15 feet from the road.  Briot asked, could the toss have been further than 15 feet?  Fowler said, yeah, possibly.  Fowler had even seen the flare burning in Little Marty’s hand.  When he tossed it, Fowler was “like wow, like I said I was, whoa.”  “What happened when it hit the ground?”  That’s when it burned the van.  Fowler also said that Fuerte had got mad when they returned the van and he found out it had been burned.  Fowler, apparently realizing he had now involved Fuerte, backed up and said that Fuerte had noticed the burn mark but didn’t know who had done it.  He explained that he didn’t’ know how his van ended up there because he was drunk and we “took the keys” and “took off with his van.”

Matthews returned to the fire, asking Fowler to describe how quickly it spread.  Now it spread “pretty quick” and they had stayed there about a minute after it started.  When a car came up, now it was Big Marty who wanted to leave.  So they then went down Waterman Canyon.  “And then?,” asked Matthews.  Fowler replied, “then I think the van got seen again there at the turnoff cause another came up I think a, what kind of car, can’t remember the car . . . .”  Now Matthews aimed at the near collision with Lansden, of which he had been informed by Det. Burgess in 2006.  She elicited that they had been driving fast and mentioned there was a stop sign with lots of cross traffic.  “Did anything happen there?”  Fowler at first responded, “Yeah, kinda kept going and another car . . . .”  Matthews continued:

MATTHEWS: So are you telling me there was almost an accident?

FOWLER: Yeah almost an accident.

MATTHEWS: Almost an accident, was the other car, was it going up 18 or down 18?

FOWLER: I can’t remember, I can’t remember.

MATTHEWS: Okay, but did it almost hit you guys?

FOWLER: Yeah we almost got crashed.

MATTHEWS: Well that was a little bit adrenaline flowing, no, nothing.

FOWLER: I’m used to it.

MATTHEWS: You were loaded.

FOWLER: Yeah.
  

Matthews then asked Fowler if they had had any discussion about the fire.  Fowler said, “not then.”  He had left their company when they had dropped the van off at Fuerte’s and had taken off for Jose’s.  They had not called in the fire because they were scared.  Big Marty was freaking out about it, although Little Marty was nonchalant.  Fowler had not called it in because he was scared and on the run.  He added, “I had enough on my plate, I already had ten years, I knew I was gonna do at least ten years for what I’m doing now so.”  She asked why he was telling her all this. He replied that it was the “right thing to do, I’ve been talking to [Rehkop].”  She knew Fowler was going to talk to the agents but didn’t know he was going to confess to being there.

Briot returned to the scene of the fire and asked if, during the time they were there after the flare had been tossed, he had seen the “fire burn underneath the van or were you just staring at the hill.”  Fowler replied that he was staring at the hill, but then there was smoke.  Briot: “. . . [A]nd you looked down and went, ahh!”  Briot asked who jumped back in the van.  Fowler replied that Little Marty got in the back behind Big Marty who was in the driver’s seat and Fowler got in behind the other guy in the passenger seat.  “Was Marty Sr. still driving?”  Fowler said yes.  Then Fowler said he might have got in the passenger seat.  Matthews: “Okay, you don’t remember . . . .”  Briot: “But you remember exactly who was driving down?”  Fowler said he was “pretty sure” it was Big Marty.

Matthews then said that, after she spoke to Det. Burgess about the case, he sent her his “notes and some things,” but not everything.  She wanted to clarify a few things, and obviously started reading questions she had prepared.  She asked him about cutting himself.  He said he hadn’t done it in eight months.  She said he didn’t need to do it anymore since he was now telling the truth.  She then mentioned that he had mentioned a Dean who had driven him down the hill in a white van and dropped him off at Jimmy Ray’s and that they had been chased.  Fowler, confirming what Dean had said, denied that they had been chased—he had been “lying to ‘em,” although he later said he had been chased but it was on a different day.   Apparently under the mistaken impression that Dean had said his van had been chased, Matthews said, “So that person lied?”  Fowler said “Yeah,” and then said, “that’s who was, that’s the other, that’s his name that was in the van though. . . .  That’s the fourth person. . . . It’s Dean,” . . . , adding that he was a locksmith who the police call when they need help opening things.  Fowler had met him through Jimmy Ray.  Heather Vanus might know his last name.

Clarifying some other things, Matthews told him she just wanted to check her list off as whether things Fowler had said were “truth or lie.”  She asked whether he had also lied when he told Rehkop that he had had nothing to do with the fire.  Fowler said that was a lie he told because the conversation was being recorded.  He also had told his sister Amy that he had had nothing to do with the fire.  She asked him about having told Rehkop that there were guns and drugs buried at Aylward’s and people in a white Ford Taurus were watching him from the bottom of the driveway.  Fowler said there is some truth to that but it has nothing to do with the fire.  That was two days before the fire.  In response to the next question, Fowler said he didn’t remember telling Heather that a black guy had started the fire but, if he did, it would have been a lie.  Dean is white.  

Apparently confusing the time Fowler had pulled a gun on the black guy at Fowler’s room in Antler’s Inn, Matthews wanted to make clear that Fowler’s having said that there was a black guy in the van was a lie.  Matthews said, “Okay, so there’s no black guy that was there?”  Fowler said no.  She then asked whether his statement to Det. Palomino that the driver started the fire was a lie.  Fowler said it was, adding “because they were playing” with him “so I just said whatever to them.”  Fowler then confirmed that they had taken Fuerte’s van, but denied ever having told Det. Palomino that Marty Sr. drove the van up and Jr. drove it down.  Now he was positive that Marty Sr. drove it both ways.   She then asked about Fowler’s statements to Burgess that there were only three people in the van.  Fowler said he knew Dean was in the car, prompting Matthews to say, “Okay, Dean is the fourth person we have been looking for,” apparently unaware that he had been interviewed.  

Matthews then asked Fowler again about, when he went to the back of the van and got the flare, why he had wanted to burn Aylward’s place.  Fowler said “animosity toward him and hurt.”  He also felt frustrated and abandoned by him.  Matthews had asked him if what he did was “impulsive because he was mad,” Fowler had replied he was hurt.  She then kept returning to the word “mad” while saying she didn’t want to put words in his mouth and asked him if he wanted to tell her why Fowler was so mad at his godfather.  Fowler said no.  She asked him if it was personal, since he had lived there, they knew each other really well, he had kicked Fowler out, and Fowler needed him.  Fowler agreed.  She then asked if he had a right to kick Fowler out.  Fowler agreed that he did because Fowler had been “using him” because he was “strung out.”  

Matthews, telling Fowler that she wasn’t going to press him on that as he was “doing great,” now asked him again why he was now coming forward with the truth.  Fowler said, “Got to,” because he was now in a bunch of recovery groups and named Insides, Breaking Barriers, Anger Management, and Houses of Healing.  He had been trying to forgive himself because maybe he could have prevented the fire from happening and didn’t.  Matthews said:

MATTHEWS: Okay, alright, what can I do for you? Would you, I mean, I’m impressed that you told me, I am, I think it takes a real man to do that, you’re doing the right thing right now.

FOWLER: Trying to.

MATTHEWS: The right thing, um, you know I’ve talked to a lot of people and a number of them confess and it always is amazing to me when they finally confess, they just feel better, they just feel better and I hope that tomorrow, or even today that some of this weight that has been on your shoulders will start going away and you can start building back your life, cause you deserve that, you deserve that.  Dan is there anything else that you can think of?

Matthews was apparently trying to wrap things up but Briot still had more.  He wanted clarification on the guns Fowler had stolen from Rehkop and stashed them along with drugs he had robbed from a drug dealer.  Fowler said that was a whole other incident.  Matthews said she didn’t want to go into the details of that and then asked if Fowler would write out something for her, explaining that that might help him with feeling better, such as, “that I went up to the fire and, you know, say what Marty Jr. did, you know, that you got the flare and Marty took it from you, would you like to write that down?”  Fowler said he did and, after the guards took his handcuffs off and she had had him sign the Miranda form, gave him a blank affidavit and pen.  Fowler wrote out:

I Rickie Fowler have decided to inform those that I have chosen to confess to being present at the “Old Fire” in 2003 and that it was my intent to light it but I got beat to the punch by a friend of mine who was also there.  I am doing this of my own free will . . . 

                                                                                 s/Rickie Fowler

Having obtained information from Fowler so that they could contact Fowler’s mother and siblings and Rehkop, the agents were ready to terminate the interrogation.  Fowler said that, if he was prosecuted, he would like to go to a federal prison in Utah so he could be close to his mother who was dying of lung cancer.  Matthews told him she couldn’t promise him anything, but she was going to present the case to a U.S. Attorney who maybe could work on that.  The interrogation, which had started at 2 p.m., was concluded at 3:20 p.m.

2.  The Feds Reject the Case.

The discovery does not disclose whether the Forest Service conducted any investigation into the fire following the interrogation.
  But one thing is clear.  Even with Fowler’s purported confession the U.S. Attorney’s Office was not going to prosecute this case.  Once again, the case languished.  The discovery also does not disclose whether the District Attorney’s Office conducted any investigation during this time.

X.  
THE RUSH TO INDICTMENT.

Nine months after the federal interrogation, around December 2008, as the six-year statute of limitations for filing arson charges neared, District Attorney Michael Ramos decided to try to vivify it again.  He then assigned one of his top deputies, Supervising Deputy District Attorney Vic Stull, to work with sheriff’s homicide investigators to “bring the case home.”
  By June 2009, according to “multiple sources with knowledge of the investigation,” prosecutors were “close to deciding if [Fowler] will face charges in the [Old Fire].”  The article continued:

But the new look by high-ranking district attorney's office officials is the closest to a conclusion the case has come since it first was presented four years ago. It languished, then was briefly considered by the U.S. attorney's office and ultimately revived at the San Bernardino County level.

The article also reported that Sgt. Bell announced that he and his team of four detectives were wrapping up their case and would submit it soon to the District Attorney’s Office and, quoting unnamed sources, reported that Fowler, a known methamphetamine user, was believed to have been a passenger in the van and the one who started the fire.

A.  The Trophy Case.

It is, as it should be, in the nature of prosecutors to prosecute when they think people have committed crimes.  With all the rumors floating in the street that Fowler had set the Old Fire, with his close association to Waterman Canyon immediately before the fire, and with his inexplicable desire to want people to he think he started it—at least before he knew it could result in a life sentence or death—it is therefore natural that the Sheriff’s Dept. and the District Attorney’s Office would do everything in their power to prosecute him.  But there is more to it in this case.

Both the sheriff and the district attorney in this county are elected.  The Old Fire is the most horrible tragedy to have befallen San Bernardino County since the great California flood of 1862—but few people are aware of this old tragedy.
  To have had the seeming good fortune of having percipient witnesses to both the lighting of the fire and the driver driving away turned into a great source of embarrassment to these public officials when no one could be charged.  This was especially exasperating to them since Fowler kept implicating himself, apparently wanting people to think he was involved, but no evidence tying him to the crime could be found except the contradictory, obtuse, illogical, changing, and ridiculous, even preposterous, statements he gladly gave the detectives and polygraphers.  Even then he never said he personally lit the fire, obviously unaware that aiders and abettors are just as guilty as perpetrators.  Both the sheriff and the district attorney needed the case to be behind them.

But there was something else going on.  Vic Stull, who had only recently been given the case, had spent nearly three decades in the District Attorney’s Office and was ready to become a judge, something to which deputy district attorney’s frequently successfully aspire.  An election for a judgeship was scheduled to happen in June 2010 and Stull had decided to run.  Being assigned what Stull told later told the grand jury was the biggest case in San Bernardino history was a great advantage because, if he could get Fowler indicted, this would bring him publicity.  Like anyone running for office, publicity would boost his chances of winning the election.  Stull was co-sponsored by Sheriff Rod Hoops, District Attorney Michael Ramos and the presiding judge of the court.  Stull certainly did not want to let them down.

Present counsel has been advised by several people that a central claim in Stull’ campaign was his role in indicting Fowler.  A discovery request is pending for this material to see if this can be confirmed.  The local newspaper, which endorsed Stull in the election, certainly thought his role in getting the indictment was important:

But we like Stull's breadth of experience in the District Attorney's Office and his impressive record - he was instrumental in charges being brought against Rickie Lee Fowler, suspected of setting the devastating 2003 Old Fire in Waterman Canyon that burned 91,281 acres of brush and timber and destroyed 983 homes.

Present counsel respectfully suggests that part of the problems encountered in the grand jury proceeding stemmed from Stull’s personal need to win his election.

B.  The Perfect Scapegoat.

On April 13, 2009 it had been five years since Rickie Lee Fowler told the detectives he was there but didn’t light it.  It had been over two years since he told Det. Burgess that he was there with both Martys but didn’t light it.  It had been five months since he told the federal agents he was there with both Martys and Dean and that Fowler had got the flare with intent to light but didn’t because Marty Jr. grabbed it out of his hand and did so.  And still nothing happened.  It is inexplicable to present counsel why anyone would want to be charged with starting the Old Fire, even with Fowler’s unfortunate life, but when considered from his point of view it starts to make sense.  

It appears from his interrogations that Fowler is often bored, a product of suffering from ADHD.  But his mind is quick, his verbal skills are high, and he is very creative in thinking of things to do without regard for what anyone thinks about him.  The interrogations show this.  Heather Vanus called him a “charmer.”  He obviously exasperated the detectives who interrogated him.  As Michelle Hernandez, who has known him all his life, said, he “is trouble.”  Everyone who has know him for any time at all wants nothing to do with him and for him to stay away.  No one who has befriended him has not suffered at his hand.  

And what better scapegoat can be found than someone nobody wants anything to do with?  The answer is, someone who wants to be a scapegoat, for reasons, if there are any, that cannot be discerned.  Fowler is that person.  On April 13, 2009, he wrote a  a letter to The Press-Enterprise in which he said, “I’ve said some things to the San Bernardino Co. Sheriff’s Dept. just to see how they’d respond.  And they haven’t at all.”  The letter also stated that he “gave them what they wanted to hear . . . but it’s time to clear some things up.”
  Was he daring them to charge him?  Or was he inviting them to come try again?

Who was Rickie Lee Fowler, born September 5, 1981, twenty-two years of age when the Old Fire started and a life-time resident of San Bernardino?  All the papers reported when mentioning Fowler’s name was that since 2004 he had been serving a prison sentence for burglary, although some articles had also mentioned that he was a methamphetamine user.  But law enforcement and the District Attorney’s Office knew everything about him, just by checking their files.  His “rap sheet,” set forth at page 1 of the discovery, consisted of nine pages.  It started with a burglary arrest in 1988 when he was only eight and listed data concerning the twenty-two cases which had been filed against him, ending in 2004 with a nine-year prison sentence for burglary and other charges, the robbery with infliction of great bodily injury count having been dismissed pursuant to plea bargain.
  During the year he was out of custody in 2003, the longest period he had been out of custody since he was in elementary school, Fowler went on a crime spree.  

Because of sheriff’s interviews conducted in 2004 with people who knew Fowler, Stull also knew, in addition to the facts of some of the many criminal cases filed against him, that his own mother, who he had caused with his siblings to be evicted from one apartment, would not let him come to her new residence and had obtained a restraining order against him; that he had slipped out of a taxi he had ridden to San Bernardino from Twin Peaks with a girl he was dating, leaving her to find a way to pay the fare; that he had stolen a shotgun from his deceased father’s best friend; that he had run up $300 in phone charges from someone who let him stay in her garage when he was homeless; that he had pulled a gun on someone he was engaged in a drug transaction with; that he had robbed a drug dealer at gunpoint; that he had stolen two handguns from his own great aunt; that he had threatened to burn down her house when his great-grandmother cut him off; that he had threatened to burn down the Antler’s Inn to get out of paying a bill; that he “lies a lot,” and that none of the people who knew him, including his own brothers and sister at times, wanted anything to do with him.  Moreover, Fowler’s great aunt, a psychologist, had told Det. Perez that Fowler had committed cruel acts on animals, had threatened to burn down her house, and suffered from an antisocial personality disorder. 

From their interrogation of Fowler, they knew he had first been diagnosed with bi-polar disorder and ADHD when just a child and that he was later diagnosed with schizophrenia and post traumatic stress disorder from having been raped as a child.  They also knew, by his own admission, that at times he had wanted to hurt all of his family members; that he beat up his brothers; that he never had a friend except for Aylward, who he had stolen from; and that no one trusted him because he didn’t trust himself.  In short, Fowler was the perfect person to charge with the Old Fire, whether he had lit the fire or not.  No one would come forward to object if Fowler was charged.  

C.  Landsen’s Amazing Identification.

At the time the selection of the grand jurors which Stull was going to ask to indict Fowler, little more had been done on the case from the time the federal government rejected the case other than re-contacting Padilla on where he had been when he made his initial observation.  

On September 22, 2009, a month after selection of the grand jurors who were later to indict Fowler had begun, Stull asked Det. Castillo to contact Robert Lansden and show him a photo line-up which included the photo of Martin Valdez Jr.  On September 28, 2009, Castillo told him that he knew six years had gone by but they were still going to show him the photos “to see if perhaps he could identify the driver of the suspect vehicle.”  After an admonition, Lansden made a box around Valdez Jr.’s photo and said that, if his mouth had been open so his chin or mouth was elongated, he could “further certify” that this was the driver.  On a scale of 1 to 10, with 10 being the highest, he rated his identification as an “8.”  Landsen commented, “it was amazing what the mind could recall.”

D.  Analysis of Soil Samples.

In preparing the case for the grand jury, Stull must have realized that the sheriff’s crime lab had never been asked to definitively analyze the samples taken from the area where the fire was thought to have started to see if they could confirm whether a flare had been used to start the fire.  Criminalist Catherine Wojcik had examined them visually in 2003 and reported that Item F-1 looked similar to strontium, but no other test was performed.
  

Accordingly, on September 16, 2009, the Sheriff’s Dept. delivered two items to the crime lab.  One was Item F-1, a one-quart metal can containing a hard, white substance believed to be flare residue which had been collected from the scene October 30, 2003 by Criminalist Kim Branson.  The other was Item F-3, a one-gallon metal can containing dirt and blackened vegetation, also collected by Branson at the same time.
  Criminalist Jason McCauley then analyzed them with a scanning electron microscope and determined that Item F-1 contained strontium and sulfur, which indicated that it had come from a flare.  Item F-3 did not.

XI.  
THE GRAND JURY PROCEEDING.

A.  Grand Juror Selection.

The grand jury proceedings commenced on Tuesday, August 25, 2009, presided over by Hon. James C. McGuire.  He advised the first gathered panel of prospective grand jurors that they would be hearing three different cases and proceeded with the grand juror selection procedure, bringing in new panels from time to time.  (1GJ1)  When the juror selection procedure was finished, the clerk administered the oath of office and the nineteen grand jurors and eleven alternates were sworn.  One of them was selected as foreperson and one as secretary.  (1GJ150-152.)  The court then read what it referred to as the “basic jury instructions” to them.  (1GJ153-159.)  It also told the grand jurors that they would be sitting Monday through Thursdays and that the three cases they would hearing were “unique cases for which there has to be confidentiality” and that they were all of “great importance.”  The proceedings were then recessed for what was to be the third of these cases, the Fowler case, while matters pertaining to the other cases were considered, until a later date which was changed three times.

When the proceedings on the Fowler case finally resumed on Monday, August 30, 2009, no judge was present.  (1GJ166.)  The proceedings were conducted by the grand jury foreperson, Deputy District Attorney Charles Umeda, the Grand Jury Coordinator, and Supervising Deputy District Attorney Victor Roy Stull, who would be presenting the Fowler case.  The purpose was to explain the nature of the case and see if any of the grand jurors felt they would be biased against the target, as Fowler was called, because of the nature of the case.  (1GJ166.)  

After being introduced by Umeda, Stull stated he had been in the District Attorney’s Office for twenty-seven years and told them that Fowler was accused of setting the Old Fire in 2003 in which six people died.  It also burned 90,000 acres, 1,000 inhabited structures, and had resulted in damage of $200,300,000 in real property alone, not counting personal property.  He expected to call thirty-three witnesses and that the case would take four to five days and apologized that the case had been expected to start October 4 and that that’s when the witnesses were scheduled.  He then read the names of the people who “died as a result of the fire.”  (1GJ167.)  He explained that this was a “significant” and an “important” case, “probably one of the largest criminal matters that will have been presented in the history of San Bernardino County.”  (1GJ168.) 

Possibly recognizing that Stull was making statements of fact and this was not the opening statement or argument, Umeda asked Stull to read the charges, which he did.  They were that Fowler was charged in the first six counts with murder of a type which he explained to them was “felony murder.”  Count 7 was arson of an inhabited structure and count 8 was aggravated arson.  The proposed indictment is identical to the indictment ultimately issued except that count 6, charging the death of Rathbun, is omitted and the last two count numbers adjusted.  One grand juror felt she would be biased and was replaced by an alternate.  (1GJ175.)  The case was then recessed until the following Monday, October 5, 2009.

When they resumed the next morning, the proceedings were turned over by Umeda to Stull, who explained that Fowler was the person they believed started the Old Fire and proceeded to examine the jurors with respect to whether they were unbiased even though the case could result in Fowler’s death.  (1GJ179.)  In the course of the proceeding, he informed one grand juror who lived in Crestline that the composite drawing she had seen in 2003 was not a target of this investigation.  (1GJ182.)  When she was excused for bias, an alternate was brought in.  Stull explained that the purpose of the proceeding was to determine whether there is sufficient evidence to return an indictment and that that the juror’s “decision will not ultimately have any effect on whether . . . he receives life . . . or . . . death,” expressing his conviction that Fowler would be found guilty.  (1GJ184.)  He told two other alternates who had been brought in the room, in the presence of the other grand jurors, that he should read the names “of the people who died as a result of that arson event.”  (1GJ192.)  They were sworn.

B.  Stull’s Opening Statement.

Stull then commenced his opening statement, saying it was a brief overview of what he expected would be presented.  (1GJ1932.)  He began by describing how Padilla had seen “a white van” next to which on the passenger side a person ran forward and threw something immediately after which the fire started.  The person got in the front passenger door and the van made a U-turn and fled down Old Waterman Canyon Road.  The van nearly collided with Lansden, who “got a look at the driver.”  (1GJ193.)  The Old Fire ensued and the sheriff’s investigation commenced.

The sheriffs immediately determined the cause was arson.  They got many tips, one of which directed them to Fowler.  He was interviewed twice, once February 13 and once February 14, 2004.  In the interviews, he “grudgingly” gave up the fact that he had been in the van and that he had not been “terribly pleased” with what was going on with him and one John Aylward, who lived in Upper Waterman Canyon. (1GJ195.)  He also admitted that he knew who started the van but refused to say who this was.  No charges were filed.  He was interviewed by sheriffs a couple of years later and a little more was learned.  Then in 2008, Fowler was interviewed by the U.S. Forest Service and was much more forthcoming.  He told them that actually three other people had been in the van with him but refused to name the fourth.  The four of them had gone to Aylward’s house with the intent to rob him but “for some reason” didn’t.  Instead, they drove back down and stopped.  Fowler got out, went to the back of the van, and got a road flare, saying something like, “let’s burn the house, or let’s burn them.”  Suddenly Marty Valdez Jr., now deceased, one of the four in the van, grabbed the flare, struck it, and threw it.”  The third person in the van was his father, Marty Valdez Sr., who he expects will testify.  Stull then asked the grand jury to indict Fowler for every charge alleged.  (1GJ196.)

C.  Witnesses Concerning the Old Fire and Victims.

Stull then proceeded to call witnesses.  Of the twenty-six witnesses called, only eleven have anything to do with whether Fowler was involved in the fire.  The other fifteen testified concerning the Old Fire and victims, which are not at issue in this motion.  These witnesses are not further mentioned in this document except for those who also gave testimony relevant to Fowler.

Eight of the witnesses dealt with the Old Fire.  Dep. Sheriff Donald Mahoney introduced John Neary’s photos of the start of the fire.  (1GJ197);  Kurt Yearout of the U.S. Forest Service observed smoke from the start of the fire at 9:10 to 9:12 a.m.  (1GJ200.)   County Assessor John Courtwright gave the property damage report of $192 million.  (1GJ206.)  John Vega lost his house in the fire.  (1GJ305.)  Michelle Marhoefer of the District Attorney’s Office obtained aerial Google photos of the fire.  (1GJ310.)  Criminalist Kim Branson took photos of the scene, processed Fuerte’s van, and collected soil samples.  (2GJ316.  Criminalist Catherine Wojcik analyzed one of Branson’s soil samples and found it contained strontium, which is commonly found in flares.  She found no evidence from Fuerte’s van connecting it to the fire.  (2GJ327.)  Mike Dietrich, then Fire Chief of the San Bernardino National Forest, described where the Old Fire had burned and explained that the Playground Fire merged with it.  (2GJ563.)  

Five of the witnesses dealt with the victims alleged in the murder counts, all of whom died from preexisting heart conditions when told their house had burned or they had to evacuate.  None of them burned in the fire.  Tricia Webster testified concerning Robert Taylor, age 54.  (1GJ230.)  Delores Boron testified concerning Ralph McWilliams, age 62.  (1GJ237.)  Kim Emory testified concerning James McDermott, age 67.  (1GJ211.)  Victor “Chad” Williams testified concerning Chad Williams, age 70. (1GJ245.)  No witness other than Frank Sheridan, M.D., pathologist, testified concerning Charles Cunningham, age 93.  Dr. Sheridan testified that, with respect to all five of the heart attack victims, the stress of the Old Fire was a precipitating factor to a reasonable medical certainty in causing each of their fatal heart attacks.  (1GJ250.)  

Four of the witnesses dealt with the death of Harold Rathbun.  The grand jury declined to charge Fowler with his murder even though asked to by Stull.  Rathbun had fallen off a bridge to his death trying to sneaking back into the restricted fire area after being evacuated.  Krystal Blair (1GJ215), Ray Mariedith (1GJ227), Sgt. Frank Bell, and Thomas Hummel testified concerning Rathbun (1GJ222).  

D.  Gabriel Padilla.

The grand jury reconvened the next morning, October 6, after a witness pertaining to a victim, Gabriel Padilla was called.  (1GJ288.)  He testified that he and one other person who now was in Mexico were driving a truckload of wood up the hill on highway 18 when his vehicle overheated and he stopped.  Showing him exhibit 3, a photograph of the area at which he stopped, Padilla marked with a circle where he actually stopped.  (1GJ190.)  After being there about five minutes, from a distance less than a mile (1GJ297), Padilla saw a van which was “between white and gray” arrive and park.  The driver did not get out.  The passenger got out on the right side walked forward and threw something he thought was with his right hand that was lit.  The fire was not close enough to the van to have burned it.  The driver’s hair “seemed kind of dark” or “black” and the passenger’s hair “was a little bit white.”  He could not tell if the person who got out was white, black, or Hispanic.  He was about five-and-a-half feet tall and weighed 140 to 150 pounds.  When asked about the driver, he said, “I think -- I don’t know.  Latino.  I don’t know.”  After the person threw the object, he ran to the van and got in the front passenger door.  The van turned around and drove back to San Bernardino, driving “normal, sort of fast, it’s downhill there.”  (1GJ292-293.)  

At a later time, Padilla went to the Sheriff’s Dept. and viewed exhibit 12, a photograph of a van, of which Padilla said, “That [was it].”  All of the windows including where the driver was were darkened, there were windows all around, and the two windows in the back were big windows.  He went back to the scene in January 2004 and showed the sheriffs where he had been standing.  He had also gone back to the scene at 3 or 4 p.m. the afternoon of the fire, but everything had burned.  He told an officer then what he had seen.  (1GJ295.)  

Gary Robertson, then a homicide detective with the San Bernardino Police Dept., testified that on the afternoon the fire started he received information which caused him to go to Banning to interview two possible witnesses, one of whom was Padilla.  Padilla said that the person who threw the object was a young-looking white male in his twenties with short blonde hair.  The other person was of an unknown race, possibly Hispanic, wearing a long-sleeved white shirt.   Stull asked him if he meant that Padilla wasn’t sure of the person’s race.  Castillo said, “That’s correct.”  Padilla had also said that there was only one person outside the van and there were no other cars or people in the area and that the person had used his right hand to throw the object.  Castillo had spoken to Padilla in English and he had “no problem communicating with me.”  (1GJ313-315.)  

Sgt. Gina Perez, then a homicide detective for the Sheriff’s Dept., testified that on January 10, 2004 she had gone with Padilla and her homicide team, Sgt. Bobby Dean, Det. James Williams, and Kim Branson, their forensic specialist, to the scene of the fire.  She pointed out exactly where Padilla said he had been standing when he saw the van.  It was the second turnout from the bottom on the photograph marked exhibit 3, which she marked with a “2.”  He appeared to be certain about the location.  She said that exhibit 4 was a more expanded version of the scene, exhibit 5 was a “mid-range” view, and exhibit 6 was an overall view.  (2GT335-341.)  

Det. Castillo was recalled.  He testified that earlier that day he and Stull had gone to the scene.  He marked a “1” on exhibit 3 as depicting the first turnout they had stopped at that day.  The second one they had gone to was already marked with a “2.”  (2GT346-347.)

Kim Branson testified that, when she went to the scene with Det. Perez on January 10—she had also been there October 26 and 30, 2003—she went to the turnout marked “2” on exhibit 3.  From there she had taken a photograph with a telephoto lens of the place where flare residue thought to have been at the point of origin of the fire was found.  It was marked by a yellow line.  She said they were with a male Hispanic who did not speak English. (2GT341-345.)

E.  Robert Lansden.

Robert Lansden testified that on the morning of the fire, a “crystal clear day,” he and his wife were driving what he thought was his Chevrolet Blazer heading up highway 18 on their way to Lake Arrowhead.  At the lower intersection with Waterman Canyon, “[out] of nowhere comes a white van driving extremely fast, almost hits me.  And my reaction -- I’m so mad at the person, who was this idiot who almost cut me off and caused an accident?”  It came from the right side in front of him and turned sharply to the left, getting even closer to the Lansden car, and “sprinted out” very quickly.”  The driver’s window was down.  From an unquantified distance closer than where he was at the time he was testifying to the exit sign on the door, Lansden got a clear look at the driver.  He had kept his eyes focused on the driver all the time.  “Obviously, I wanted to see who it was.”  (1GJ299-301.)

After that, Lansden had gone to the Sheriff’s Dept. and helped prepare a composite drawing of the driver.  More recently, he met Det. Castillo at the Sheriff’s Dept., where he circled the photo on the lower left-hand side as that of the driver of the van.  He pointed to the photo on exhibit 25, the six-person photo lineup he had been handed.  Lansden denied having been given an admonition or any direction as to how he should look at the photos.  He explained that, the day after the incident, he had been shown probably 250 photos and this was the first one he had seen that I think was the actual driver, that “looks like the driver.”  When he had identified the photograph, he had been looking at it in conjunction with the composite drawing.  Stull asked him if the purpose of looking at the photographs and the drawing was to identify somebody or to help him with his description.  Lansden responded, “A little bit of both.”  He explained that the person who did the sketch had wanted Lansden to break it down into eyes, nose line, etc., and the detective was “kind of showing me some of these pictures” and hoping that “maybe in these stacks of variety of people that I might be able to find the person.”  How certain can you be?  “I think fairly certain.  The only reason here is that the hair, obviously, he’s different now.  It’s not as long as in my original sketch.”  He added:

But if I look at the eyes, nose, if that person were to open his mouth, like I’m doing here (demonstrating), it is -- that would elongate his jaw line, which would be -- which I think is the jaw.  His mouth is closed here.  When he was driving by, he had his mouth open.  He was in a very excitable mode, when I saw him, and his mouth was open, his jaw was dropped.  And it created this little more of a jaw line on both sides.

(1GJ302-304.)  Stull added, “More elongated?,” to which Lansden answered yes.  

Stull asked whether when he had described the person right after the incident, could he tell if he was white or Hispanic?  Lansden responded, “White for sure.  I know he was white.  To say exactly Hispanic, I’m not sure.  I’m just looking at this person, I’m looking more at the eyes, nose, lips, and jaw, which I focused on.”  Lansden was then excused.  (1GJ304.)

Soon after Padilla’s testimony, Det. Armando Castillo was called.  Det. Castillo, who was currently the case agent in charge of the investigation of the Old Fire, testified that he had shown Lansden the photo line-up at the Sheriff’s Dept. on September 28, 2009, only the week before his testimony.  He described that he had given Lansden a printed admonition which explains that a person’s hair may change and that the person sought may not be included in the lineup.  Stull asked if had also advised him that it is just as important to indicate a person is not responsible for a crime as it is that the person is.  Det. Castillo replied, “Absolutely.”  The photograph circled by Lansden was Martin Valdez Jr.  (1GJ309.)

After hearing testimony from witnesses relating to the fire, the grand jurors left to view the scene.  (1GJ334.)

F.  Dennis Hernandez

Dennis Hernandez’s testimony was confusing.  Stull told him that he was going to ask him some questions about the 2003 Old Fire which he had discussed with detectives perhaps in 2005.   Hernandez initially said that “it had happened a long time ago.  It’s fuzzy.  I can’t remember too much of anything.”  Stull told him to do the best he could.  (2GT365.)  

Stull asked him:

Q   Do you recall an incident where a person came up to you by the name of Richard and talked to you a little bit about the Old Fire?

A   Yeah.

Q   What did Richard tell you?

A   Just that they were up in the mountains in somebody’s van.  They stole a van from somebody, and that they were smoking a cigarette or something and threw it out the window.  Or you know, it’s been so long.  I can’t remember the full details exactly.  You guys got a little video of what I said.

Q   Okay.

A     Basically --

Q   Can you recall more than what you just told us about what Richard told you?

A   Richard Fowler is that who this person is?

Q   No.

A   So I don’t even remember.  Its been so long.

Q   Describe the person to us, if you can?  Well ---

A   I can’t remember who Richard is to be honest with you, man.

Q   Was he white?

A   Richard was a white dude that they took a van from -- Richard is the one who owned the van and they stole his van.  He’s -- he’s white, hangs around with Mexicans.

Q   Now I’m specifically asking about the person who made the statement to you, was that person white, Hispanic, black, or what race?

A   If I remember correctly it was Marty, a Mexican dude.

Q   I’m asking now about the person named Richard.

A   Okay.

Q   And as you explained to us a moment ago, he made a statement about being up in the mountains, throwing a cigarette out or something?

A   Flare or something another.

Q   Do you -- tell us what race that person was?

A   I want to say white.  He might be Mexican.  I’m not sure.  Because he looks white, but he hangs out with Mexicans.  I don’t know him that well to know what race.  I just know him from the Muscoy area.

(2GT365-367.)  

Stull then elicited that the conversation he had had occurred in the evening in a front yard when Richard, who he had met a “few, three times” through his friend Marty, had “come up to the house.”  Hernandez thought he was looking for Marty or something and didn’t know why he had come and talked to him.  “And he approached you and started talking, is that correct?”  Hernandez said yes.  He had no idea how long the conversation lasted and can’t remember what Richard looked like.  “There’s Richard who owned a van.  And there’s another --  I told you Richard Fowler and you said that’s not his last name.”  Stull asked if he just volunteered the information.  Hernandez said, “He was -- he was tripping because somebody that was with him threw a cigarette.  He didn’t want to get blamed for it, the fire and stuff, stuff like that. . . . I don’t know who he was with him.  He mentioned Marty or something rather.”  Did you know a Marty?  Hernandez replied that he had been killed in Muscoy and that his father’s name is Marty also.  Stull asked him if he was referring to Marty Valdez the son as opposed to the father.  Hernandez didn’t know, explaining, “He just said Marty.”   Stull asked if he later talked to a Marty.  He replied, “No, I never seen Marty.  I went to jail right after that.”  Stull asked again: “You never talked to Marty about it?”  Hernandez replied that he had never seen Marty after that, explaining that he had been incarcerated since 2004 and hadn’t seen anyone.  He was then excused.  (2GT364-370.)

Det. Williams was called to testify concerning his interview of Hernandez on January 11, 2005.  The interview had been conducted because of information that Hernandez had concerning the start of the Old Fire which he would share in exchange for consideration with respect to sentencing on a case he was in custody on.  He told Det. Williams that he had been at his home in Muscoy in June or July 2004 when he saw Fuerte, who he knew lived on 17th Street.  Fuerte was not driving his van and Hernandez asked him about it.  Fuerte said that it had been seized by the police as evidence in the Old Fire investigation and that a mutual friend, Marty, had been involved with an unnamed white guy.  Hernandez speculated that Fuerte had actually been there even though he had said it had been Marty and the unnamed white guy.  He based his opinion in part on a statement Fuerte had made during the conversation that he had been drunk that night so Hernandez assumed Fuerte was including himself in the people involved in starting the fire.  (2GT403-405.)  Hernandez also said that Fuerte had told him that a flare had been used to start the fire.  (2GT406.)

Hernandez also said that about a week later he had spoken to Marty, whose last name he didn’t know, an alcoholic who lived in a trailer with his children on the property next to where Hernandez was staying.  Det. Williams said this was Martin Valdez Sr.  Valdez Sr. had been intoxicated and very depressed when this conversation took place and, when Hernandez asked him why he was upset, he referred to the big fire in the mountains and said, “I’m responsible for that,” and mentioned that he had thrown a cigarette out.  Hernandez thought that Valdez Sr. had also mentioned a flare being thrown, but wasn’t positive.  (2GT406.)

Later, Stull informed the grand jury that Hernandez had been convicted of arson of an inhabited structure in 1988, misdemeanor spousal abuse in 1995, possession of stolen property in 1996, and of assault with a firearm in 2005.  (2GT449.)

G.  Richard Fuerte.

Det. James Williams testified that the Sheriff’s Dept. had received information that caused them to focus on a white van owned by Richard Fuerte.  He identified exhibits 12, 13, and 14 as photographs of the van showing different views.  (2GT348.)

Richard Fuerte was called as a witness.  Stull started off by asking him about whether he had talked to Dennis Hernandez about the Old Fire.  He had known Hernandez for a lot of years but never had spoken to him about the fire.  He then asked him if he knew Rickie Fowler.  He replied he had known him since he was a baby since his father had been a good friend of Fuerte’s.  Prior to the fire, he though Fowler had been staying at different spots on the west side.  Fuerte was then living on 17th Street.  Fowler “came to visit one day and that was it.”  Fuerte did not know when this was, but it could have been a couple of weeks before the Old Fire.  Fowler was hungry and dirty and Fuerte had let him shower and fed him and gave him money to work on Fuerte’s yard.  He never saw him again until after the fire when the detectives took him to the Sheriff’s Dept. for questioning and Fowler was there, adding, “That’s the next time I talked to Rickie.”  (2GT373.)

Stull asked: “Did you receive some information that the van you owned may have been used when the Old Fire was started?”  Fuerte replied yes.  Stull then showed him photographs of the van, exhibits 12, 13, and 14, which he identified as looking like his van.  Fuerte was not clear on when the Old Fire started, but described what he had done at that time:

“I’m awful with dates.  I know -- you know what, I know I came home from work on a Friday night.  I parked my van in the driveway.  It was there when I got up the next morning.  And from my recollection, that was the night my van was taken and whatever happened in it I don’t know.  And it was brought back to me before I even got up the next morning.  And I had no knowledge of it even leaving my driveway until way after the fact.

(2GT374-375.)  He knew that was when the fire started because it was on the news but did not recall when he first noticed it.  

Fowler did not come to Fuerte’s house the day of the fire.  Stull asked him if Fowler was there the night before.  He replied, “It was mentioned in an interview where -- that he said he was at my house or something, but I don’t really recall that he was.”  Stull elicited that Fuerte had been home the night before the fire started. Stull asked him who else was there.  Fuerte answered:

My wife and kids, and I think another friend stopped by to have a beer.  He left.  Went to bed.  I got up the next morning.  There was another fire that started when I left to go to work that afternoon.  By the time I got home, that fire was out of control.  I have a lot of friends in Muscoy.  So I got in my van and went to Muscoy to see if anybody over there wanted to get out of Muscoy.  That’s what I did the next morning.

(2GT378.)  Stull elicited that Fuerte had parked his van the night before where he usually parked it, backed into his driveway up to the garage.  It was in the same place the next morning when he got up at 7 or 8 a.m.  He has no knowledge that it ever left his home and he never gave anyone permission to take it.  He specifically remembers putting the keys on a hook by the kitchen the night before.  Only his wife has another set of keys.  Usually he locked the doors to his house be not always.  Friends who came to the house might have seen the keys hanging there.  (2GT377-378.)

Stull asked, who is Martin Valdez Sr.?  Fuerte replied he was a friend of his he has known ten or fifteen years.  His son was Martin Valdez Jr., who died in 2005.  At the time of the fire, they had been staying in a trailer in Fuerte’s back yard.  Fuerte recalls drinking beer with him the night before the fire, but the next morning Marty was in Muscoy putting water on his sister’s house.  He saw nobody at the trailer.  The next morning Fuerte had had a few cups of coffee and watched the news at his house before leaving at 8 or 9 a.m. to go to Muscoy to check on his friends.  (2GT379-381.)

Stull asked if he ever carried flares in the van.  Fuerte responded without directly answering, saying that he sometimes used to cut and weld around his van.  When asked a second time, Fuerte responded, “I don’t recall, but maybe.”  Not sure?  “I’m not sure.”  Fuerte did not recall that Fowler had ever driven the van.  He had been in it only on the day he had come to visit and Fuerte gave him a ride to where he was staying.  Marty Sr. used Fuerte’s van a couple of times before the Old Fire, usually with Marty Jr.  

One of the grand jurors had some questions.  After getting them, Stull asked Fuerte if he recalled what time it was when he got up.  He could not give an exact time, but he was “pretty sure,” not positive, that the fire had started before he got up since he was watching the news.  He noticed that the van was where he had parked it the night before at the time he got in it to go to Muscoy, but he didn’t remember when that was.  Another juror had another question concerning whether, when he read in the newspaper that a white van may have been involved, he had any thought that it might have been his van.  He did not.  (2GT381-384.)

Later, Stull informed the jury that Fuerte had been convicted of voluntary manslaughter in 1989 and of possession of a stolen vehicle in 2006.  (2GT450.)

H.  Martin Valdez Sr.

Martin Valdez Sr. was called as a witness.  His son, Martin Valdez Jr., had been murdered February 19, 2006.  He had met Fowler as an acquaintance and it could have been before the Old Fire.  His son had also met him and knew him as an acquaintance.  He has known Richard Fuerte quite a few years.  He had at some point in time lived in a trailer behind Fuerte’s home.  At this time, Fuerte had a white van.  Valdez Sr. had driven it, but only with his consent.  (2GT385-387.)  Valdez Sr. knew Dennis Hernandez.  He was a neighbor across the hall with whom Valdez Sr. sometimes drank beer.  He did not recall talking to him about any fire and never told him he had any involvement in starting the Old Fire.  (2GT387-388.)

Stull asked if he had been at Fuerte’s the night before the fire.  Valdez Sr. replied that he didn’t know, he thought he was living at his sisters at the time.  Stull asked again, notwithstanding that you were living at your sister’s, “were you at Richard Fuerte’s the night before the Old Fire started.  Valdez Sr. didn’t know when the fire started and was cleaning up his sister’s “backyard, the horses, chickens, and stuff.”  “I don’t know what time period you are talking about here. . . . I can’t remember.”  Suggesting they not try to focus on a time period, Stull asked when he became aware there was a fire burning in North San Bernardino.  Valdez Sr. answered, “Yeah, that’s when the woke us up and told us to evacuate. . . .  That morning yes, around 3:00, 4:00 o’clock in the morning.”  The night before that, had you been at Richard Fuerte’s house?  Valdez Sr., answered, “No.  No.”  He had not been to Fuerte’s house for a week-and-a-half, maybe, because he had been cleaning all day long.  He also was never with Fowler in Fuerte’s van in Waterman Canyon, nor has he ever driven it with Fowler in it.  He didn’t know if his son had, but his son was usually with him.  He had never seen his son and Fowler in the van at the same time.  He was at Muscoy when he became aware of the Old Fire, not at Fuerte’s, and his son was with him.  Valdez Sr. could not remember when Fuerte had kicked him out and he had moved his trailer to his sister’s.  He could not relate it to the Old Fire because he didn’t know when it started.  (2GT388-391.)

Later, Stull informed the grand jury that Martin Valdez Sr. had been convicted of child cruelty in 2006, pointing out that this did not necessarily mean that he had physically abused a child.  (2GT450.)

 I.   Michelle Hernandez.

Michelle Hernandez testified that she had known Rickie Fowler her entire life.  His mother had been her friend forever, and was living at her house on Tenth Street in during late 2003.  Fowler was not permitted at her house at all, not even to visit his mother.  Sometime after the Old Fire was over and before Christmas 2003, Fowler had had one of his “outbursts.”  One that occasion, “he had been at the corner, pacing back and forth, just ranting and raving, as Rickie had done at times.  He was just a strange character.”  He had been ranting and raving things to the effect of, “see what I had to do?  You guys don’t let me see my mom.  So this is what I had to do to survive on the streets, then he referred to starting the fire to burn [Aylward’s] house down. . . . [H]e said there were people after him, going to kill him.  He was in fear of his life and he had to start the fire.”  (2GT392-394.)  She was then excused.

J.  The Fowler Interrogations.

Det. Williams also testified that the Sheriff’s Dept. released press releases from time to time but sometimes withheld certain information from the public so that they “would have a way of verifying whether or not [a person] might have been involved or might have reliable information about the crime.”  Three things concerning the investigation were not released to the public.  These were that the sheriffs believed a road flare had been used to start the fire; that the van believed to have been used to start the fire had nearly collided with another vehicle at the intersection of highway 18 and lower Waterman Canyon Road; and the exact point of origin of the fire.  (2GT351-352.)  

Gina Perez, then a homicide detective with the Sheriff’s Dept., testified that she established a tip line on the Old Fire and got well in excess of a hundred tips.  One of them they received prior to the end of 2003 was about Rickie Lee Fowler.  (2GT336.)  

1.  Joe Palomino.

Sgt. Joe Palomino was a sheriff’s homicide detective in the Homicide Division in 2003.  He looked at hundreds of tips concerning the Old Fire and eventually focused on Rickie Lee Fowler.  He was first brought in for questioning and Mirandized.  He was told his name had come up with respect to the investigation and he “denied any knowledge, anything about the fire.”  When questioned about where he had been at the time, he said he and Jimmy Ray had been at his uncle’s, John Aylward, who lived in Waterman Canyon.  The relationship between them was then okay but they had had problems in the past.  Aylward took him and Jimmy Ray “further up the canyon” to Dean’s in Twin Peaks.  He later came down the hill and spent the night at Jimmy Ray’s.  He had had nothing to do with the Old Fire.  (2GT422-427.)

Fowler an interview by Bob Heard, Det. Palomino interviewed him again.  This time “his story changed from not knowing anything to the fire started with a cigarette.”  His story then changed again several times until “the final story from him was that the fire was started with some type of rag or cloth or something that was intentionally thrown.  The fire had been deliberately started.  When Det. Palomino asked why it was done deliberately, Fowler initially said it was because of him, but he wouldn’t explain.  He had been present when the fire started but he didn’t start it.  He would not name the person who did start it.  (2GT423-428.)

Once Fowler started acknowledging that he knew some things about the fire, the detective asked him if it would be easier if they drove to the area on a “show-and-tell.”  Fowler agreed and Dets. Palomino and Perez drove him to Waterman Canyon about 4:30 p.m.  Fowler then “started pretty much guiding [him] through what his path was when the fire started or leading up to when the fire started.”  Det. Palomino continued:

Again, he was up there with some other people that he wouldn’t name.  He was going back and forth.  Again, it was a process with him. . . .  It went from not knowing anything to knowing something and then stopping. . . . Eventually, the final story that he had given me was that he was up there with two other individuals and his purpose for going there was to rob his uncle that morning. . . .  It never took place.  And Mr. Fowler told me he was upset about the fact that the robbery didn’t take place. . . .  [He] refused to name exactly who . . . these other people . . . were. . . .  And again his story had changed at different times. . . they had pulled over. . . .  The driver of the vehicle got out and purposely started the fire with either some type of rag or cloth and threw it out into the road side or canyon area.  That was one of them.  However, he later somewhat contradicted himself and then said it was accidental. . . .  [H]e would give bits and pieces.

(2GT429-430.)

Stull then asked: “Was he able to describe or tell you where . . . the van was located when the fire started?”  Det. Palomino replied: “Yes.  He gave his directions as to where he remembered.  It was kind of . . . hard for him to remember parts of it, because . . . there was some rain and . . . the landscape had changed since the fire.”  He circled the “general area” where the van was when the fire started on exhibit 4, a map with highway 18 in yellow which continued on exhibit 5.  (2GT430.)

Stull asked if Fowler had said anything about an incident that occurred at the intersection of Old Waterman Canyon Road and highway 18.  Det. Palomino responded yes and continued:

We were coming back, . . . still going along with his guide tour. . . .  Right where Old Waterman Canyon and highway 18 meet there’s a stop sign there.  There’s a lot of traffic, everybody going up the hill right there, cars are flying by.  And we got to that point right there and that’s when he told us -- he kind of chuckled and he said . . . [they were going so fast] they blew the stop sign there.  And went into a conversation that, you know, that’s dangerous.  Yeah.  And there was cars and there was traffic. . . .  I think he remembered seeing a dog running down the road or up in the mountain also at that time.  

(2GT431-432.)  Stull asked him if he said who was driving when they left the canyon.    Det. Palomino said no, just that Fowler had been a passenger.  

After Heard had interviewed Fowler again on the following day, February 14, 2004, Det. Palomino interviewed him again.  He told Fowler that this time he wanted the truth.  Fowler acknowledged that he was withholding information and explained that he was doing so because he had concerns about danger to his and his family’s safety but refused to elaborate.  Fowler also had wanted to make some kind of deal and, when they got to the point where he was “confirming some of the things that we already knew were going on,” saying things that were more truthful, he stopped and said he wouldn’t go any further or name any names until he talked to the district attorney.  Det. Palomino had told him he couldn’t promise anything, although he would relate that he had been honest and truthful to the District Attorney’s Office.  It ended with, “I will not talk.”  (2GT432-435.)

The one thing that had been consistent in all of Fowler’s interviews was that he was not the one who had started the fire.  He eventually had said that two of the people in the van had been a Marty, Sr. and a Marty, Jr.  He insinuated that there was a third person in the van but never named that person.  (2GT435.)

The name Richard Fuerte had come up in one of the interviews with Heard and Det. Palomino had asked him about it.  Fowler said that Fuerte was a close friend, like a big brother.  Stull asked if he had said anything about Fuerte’s van being involved.  Palomino said yes and continued:

They were all together, in his words, they were partying at Richard’s house. . . .  All together, Marty Sr., Marty Jr., specifically Richard Fuerte was there.  And what he described is they were all there drinking alcohol.  And they were all partying.  At some point Marty Sr. get’s ahold of the keys to Richard Fuerte’s van.  And . . . they had decided -- or Fowler decided that they were going to rob his uncle that morning or . . . later that night. . . .  Basically he told me that Marty Sr. had gotten the keys unknowingly to Richard Fuerte.  I believe he said Richard either passed out or went to sleep.  And Marty Sr. got the keys to the van and they all got in the van and took off. . . . [These were] Marty Jr., Fowler, Marty Sr., and I’m assuming the third person he wouldn’t name. . . .  Their intention . . . was, he was going to rob his uncle . . . .  [T]he one he visited the previous . . . day. . . .  [He also said] he was going to retrieve some property [which was at Aylward’s]. 

(2GT435-437.)

Fowler also had told Palomino that Marty, Sr. was driving on the way up the canyon and that everybody had been intoxicated, as they had been drinking alcohol and doing drugs.  He had also described that on the way down they had stopped and “they got out of the vehicle.”  They were startled by another vehicle that passed by and they jumped back into the van.  At that point the drivers switched and Marty, Jr. drove away down the canyon.  However, Fowler refused to further elaborate and refused to “name who started the fire or that -- he was present.  And then in that final interview, he kind of alluded to the fact that it may have been accidental.  (2GT438.)

Stull asked what the mood in the room was during the interviews on either day, “what was the mood in the room?  Was it pretty tense or confrontational, yelling or anything like that?  Palomino said that the conversation was somewhat like he and Stull were talking at that time, “nothing confrontational, nothing threatening, no raising voices.  At times it got a little frustrating because the stories just kept changing and going around.  But there was never any kind of hostility or anything like that.  I would say he was cordial.  I mean I was cordial.”  (2GT438-439.)  When they were wrapping up the last interview, Palomino thought they were both tired.  But at all times Fowler knew but wouldn’t disclose who started the fire but denied starting it himself.  His mind had been clear and toward the end he was more concerned about getting his canteen, where various items and food are delivered, and his telephone time.  Did he appear affected by the drugs he had taken?  “No, absolutely not,” he appeared to be looking out for himself.  All of the interviews had been recorded.  (2GT438-439.)  Det. Palomino was then excused.

A grand juror apparently asked Stull about the recordings.  Stull explained that he had tried to give them the “flavor” of those interviews but that, if they wanted to fill in the blanks, “you are certainly entitled to have that presented to you, and that’s up to you.”  His last witness was going to be Sgt. Bell.  (2GT441-442.)

2.  Robert C. Heard.

Investigator Robert C. Heard testified that he had interviewed Fowler on February 13, 2004.  Just before that, Fowler had been interviewed by Det. Palomino.  At the outset, he asked if Fowler had any suspicions about who might have started the Old Fire.  Fowler gave him five or six names, including Richard, T-Mack, and Dean and Dean’s van.  Initially, he denied suspecting or knowing how the fire started.  When Heard began to “challenge him a little bit,” he said “maybe” he was there, then he hadn’t been, then he had.  Heard believed that Fowler had said he was in Dean’s van when the fire started.  Stull asked, “Tell us about the atmosphere and -- during that interview.  Was it confrontational?”  Heard said no, it was non-confrontational.  (2GT414-417.)

Heard also interviewed Fowler the following day, February 14.  Eventually, Fowler told him that he suspected the fire started from a cigarette being thrown out of Dean’s van.  Fowler also told him that, if it was not a cigarette, from the evidence that he knew so far, it might have been a flare.  Heard did not think he was guessing.  He also had mentioned it might have been a burning cigar.  Heard began to challenge him and Fowler said he knew for sure who started the fire but wouldn’t tell him.  He continually denied that he was the one who started it.  He initially said there were three people in the van.  Dean was driving.  Fowler was sitting in the right front passenger seat and Jimmy Ray was in the back.  But later he said that there were two people in the back and one of them had gotten and had started the fire, out but he would not identify the fourth person.  (2GT417-420.)  Heard was then excused.

3.  Frank Bell.

Sgt. Frank Bell, who had taken over as the head of the investigation in 2005, testified concerning the interview he and Det. David Burgess had conducted with Fowler in prison in December 2006.  After they had Mirandized him, Det. Burgess started off by telling him falsely that, because of a recent fire in Riverside, other witnesses had come forward and that one of them had picked Fowler’s photograph out of a photo lineup as having been involved in the fire.  The hope was, that by telling him this, Fowler would provide more detail.  (2GT442-444.)

Det. Burgess then asked Fowler again about his activities that day.  Fowler told them, as he had stated before, that he was in the back middle seat of the van, that Marty Valdez Sr. was the driver, that Marty Valdez Jr. was in the front passenger seat, and that they went to Aylward’s place in upper Waterman Canyon to rob him.  But when they got there, they realized that they were too drunk and/or high.  So they drove about halfway down the canyon and parked, where they continued to get high.  He then said that, Marty, Sr. and Marty, Jr. both exited the van and went to the rear.  “He did not see them take anything out of the van but saw them strike a flare and throw it into . . . brush.”  When they drove away, Marty, Sr. was still driving and the others were in the same seats.  Then Sgt. Bell said:

[In] telling us that a flare was used, he slipped and said -- because we asked him how it was lit.  And we didn’t catch it at the time.  But in listening to the recording afterward, when we got back, he said he remembered because he remembered striking the flare.  And then he corrected himself and said, I remember them striking the flare. . . . [A]nd then, as they were driving down the hill, he recalled looking over his shoulder out the back window and seeing the mountain catch on fire -- seeing the hillside catch on fire.

(2GT445-446.)  Stull then asked the all-important question of what time it was when this happened.  Sgt. Bell said that, “I think he said it was daylight.  I don’t believe he gave us a specific hour.  I don’t think.”  Stull asked him when the first call about the fire had come in.  He replied that he didn’t have a clear recollection but that it was in the afternoon, “if I’m not mistaken.”  Stull showed him a report.  Sgt. Bell then corrected his testimony, saying that the first call had come in at 9:15 a.m.  That was all Fowler had said about the fire, but he did say that when he was eight he had ignited his backyard by putting a flare down a gopher hole.  Fowler had agreed that this was coincidental.  (2GT446-448.)  This interview had also been recorded.

After the grand jury had said it wanted to hear the transcripts, as discussed below, Sgt. Bell was recalled and laid the foundation for the December 2006 interview.  Exhibit 37, referred to herein as Burgess 2006, with transcript 37-A passed out to the grand jurors, was then played (after Stull had said, “See if this works.  Keep your fingers crossed.  My luck is not very good.”)  When they got to page 14, one of the jurors had to leave and the proceedings were recessed.  (2GT483-484.)

When they resumed in the morning, exhibit 37 and its transcript turned up missing.  It was found after a few anxious moments underneath a box by the grand jury secretary, who commented, “That’s why I’m here apparently,” drawing a reply from Stull that he had been saved a trip back to the office where he would “never have found it.”  Stating they were on page 14, Stull commented that it would be easy to find, adding, “Anyone want to listen to the baseball game or anything?” as the C.D. was fast-forwarded.  The balance of exhibit 37 was played.  (2GT487-488.)

When it had been played, Stull said that was a “wonderful recording.”  Sgt. Bell apologized for the quality, and Stull commented he was “speaking of . . . the ability to hear and understand it,” and mentioned who the speakers were.  Sgt. Bell said it was accurate.  Stull asked him again if there had really been, as Det. Burgess had said, a person who identified Fowler at the scene and Sgt. Bell said no.  Nor did anyone ever say that more than one person was out of the van.  (2GT487-488.) 

Stull had no more questions but several jurors did pertaining to where the interviews of Fowler had been held.  The other question was what goes into a decision to falsely advise someone that they have been picked out of a lineup.  Sgt. Bell said it was up to the individual investigator but is used from time-to-time to convince a person the sheriffs know more than they really do “in the hopes to elicit some truthful statements.”  (2GT488-489.)  Stull would later explain another question posed by a member of the grand jury that he was not permitted to answer.  (2GT489.)

After turning to Lansden’s 2009 identification, which has been discussed, and confirming that Fowler had been offered no deal by the Sheriff’s Dept. or the District Attorney’s Office (2GT489-490). He asked him again about the statement he had related when Fowler said he had stuck the flare and then corrected himself to say it had been “them” who struck the flare.  Stull said: “The quality of the recording is such that it may not have come through, but did he say that?  Sgt. Bell said yes, that he specifically recalled that Fowler “had said, I remember I threw the flare, stops himself in mid-sentence and goes back, I remember when they threw the flare.”  (2GT491.)

4.  David Briot.

David Briot, a Special Agent with the U.S. Forest Service, and Marion Matthews, also a Special Agent, had conducted a recorded interviewed Fowler on February 28, 2008.  At that time the recording, an audio CD marked exhibit 28, was played for the grand jurors.  Copies of the transcript of the recording, the original of which was marked exhibit 29, was passed out to the grand jurors so they could follow along as the recording was played.

When the recording had been played, Agent Briot testified that he had made no agreement with Fowler with respect to his wish that, if he is prosecuted, he could serve his sentence in Utah.  (2GT412-413.)

K.  The Request to Hear The Recordings.

After the last of the sheriff’s witness had testified concerning Fowler’s statements, immediately following Sgt. Bell’s initial testimony on October 7, one of the grand jurors had had another question about the recordings.  Stull said in response:

To answer the last question, not only are the recordings available but transcripts are available.  They have to be edited somewhat because there is some information which you are not permitted to hear.  I’m not trying to push you, and I don’t want to do that, and I’m not going to do that.  If you want to hear those recordings, if you want to read those transcripts as you listen to the recordings, I will make that happen.  It will probably have to wait until Tuesday.  That’s something you all can decide.

(2GT449.)  A few moments later, Stull spoke about the recordings again:

And if you want, my preference based on how I feel, would be to complete this case tomorrow morning [Thursday, October 8].  But I’ll leave the room for a while and give you time to discuss whether or not you would like to hear the recordings from the interviews, from the 13th and 14th, and also the interview that Detective Burgess and Sergeant Bell had with Rickie Fowler in December 2006.  And as I --whatever you want to do, I am prepared to give you whatever you want to hear.  Okay.  I’ll just come back in five minutes or so.

(2GT450.)  After adjusting that to ten minutes, Stull left.  

When the proceedings resumed, Stull started out: “Couple of questions.  The first one has to do with whether or not Richard Fuerte or Martin Valdez Sr. was charged with anything.  And they have not been charged.”  The second question was for clarification. Padilla’s testimony had been that his vantage point was the highest of the three turnouts on exhibit 3 while Det. Perez’s testimony was that his vantage point was the middle one marked “2, which made him closer.  Stull responded that the evidence also showed that he put it at the second location number two nearer this point in time,
 January of 2004, . . . .  I will explain that more when I actually present the case to you.”  (2GT451.)

The grand jury foreperson then said, “Okay.  In reference to the question . . . which we had when we recessed. . . .  We have decided to proceed at this point without . . . requesting the tapes or conversations.  Stull said okay.  Stull then said there had been a question concerning why he did not ask witnesses certain questions requested by grand jurors which Stull had advised he was not permitted to ask.  He explained that the law of evidence applied to this proceeding as much as to trials.  Another question he thought had to do with the two locations on our scene visit.  He would address that in  the morning.  He then requested they adjourn and resume in the morning, when he would “read the instructions to them and give [his] view of the case and let [them] retire and deliberate.”  (2GT452.)

When proceedings resumed October 8,
 the foreperson announced:

Yesterday we had a discussion, a vote, about evidence that we wanted to hear.  And we took a vote and agreed we didn’t want to hear it.  However, some of the members of the Grand Jury had a reason to change their minds, and we would request that, at least at this point, we be able to discuss the issue and then revote on it later this morning.

(2GT453.)  Umeda, obviously recognizing the request for more evidence for what it was, replied, “At this time, we will allow you to discuss the issue regarding hearing the exculpatory evidence.  Just to remind the grand jurors it . . . requires a vote of 12 grand jurors on any decision.  So if there are 12 votes or more, certainly that’s carried and that is the decision of the Grand Jury on any issue.”  (2GT453-454.)  

When the proceedings resumed, the foreperson announced, “We wish to receive the evidence of the taped interviews that the witnesses indicated they had . . . and the transcripts.”  At least twelve grand jurors had wanted more evidence and requested it be provided on Tuesday.  Stull advised he would do the best he could and thought he would have them ready by then.  

When the proceedings resumed on October 13,
 Stull called Agent Briot to testify that the recording listened to and the transcript read last week was accurate.  Stull then announced that, at their request, “which [he] thought was a good one, we’re going to hear . . . recordings of seven interviews of Mr. Fowler that took place starting on February 13 and 14.  Sgt. Palomino would be the primary witness in talking about some of the interviews, then Mr. Heard, then Sgt. Palomino again, and then Sgt. Bell or Det. Burgess.  He reminded them that the recordings and transcripts have been redacted.  (2GT458)  Some material had been taken out because no jury would be allowed to hear it.  Some of it had been taken out because it’s small talk.  The blank periods with no talking had been reduced.  So it’s “much shorter than it would be if we produced the whole recording.  I think there would have been a Grand Jury lynching, and I would have been hung and deservedly so. . . .” (2GT458-459.)  

As if sensing that something was amiss, the foreperson was not done.  He reminded Stull that he had requested that the grand jury be provided with photographs on which witnesses had made marks last week and “that didn’t happen.”  Stull said that with respect to Sgt. Bell, he had showed him photographs of the place Mr. Rathbun fell to his death.  “No,” said the foreperson, “this had to do with someone that went back up to the mountain to show him the spot --.”  The foreperson did not specify what he meant but, after a colloquy, it was determined that he meant exhibit 3, the map of the scene previously asked about because of the discrepancy between the two witnesses.  (2GT459-460.)  Stull launched into his recollection of what had happened.  Padilla had put a “1” in the turnout he thought he had been at the day after the event but, according to Det. Perez, on January 10, 2004, had directed the detectives to a turnout below that where she had put a “2.”  This, of course, missed the point.  Grand Juror No. 18 asked: “Which turnout was the truck driver actually at?  Was he at one or two?”  Stull replied that was for them to determine.  (2GT461.)

The transcript of the recording which took place the morning of February 13, 2004, previously referred to herein as the Pre-Poly, was marked exhibit 31-A.  Det. Palomino was recalled and laid the foundation for playing the recording, the CD of which was marked exhibit 31.  He also laid the foundation for the second recording he had made on the same day and the two he had made on the following day.
  He had talked to Heard and laid the foundation for his interviews by hearsay.  (1GT463-465.)  

At this point, exhibit 31, Palomino’s Pre-Poly, February 13, 2004, was played and not reported.  (2GT465.)  Following that, exhibit 32, the recording of Heard’s Poly #1, February 13, 2004, the transcript of which was exhibit 32, was started but stopped when Stull realized the recording did not match the transcript.  After a short recess, proceedings resumed and Stull stated, “This will be the third interview on the day of the 13th, I hope.”  Exhibit 32, which a moment earlier was said to be what has been referred to herein as Heard’s Poly #1, was apparently in fact what has been referred to herein as Palomino’s Post Poly #1.  (2GT465-466.)

After exhibit 32 had been played, Stull noted that Palomino had conducted an interview while driving, what has been referred to herein as the show and tell.  He then announced that he was playing going to play exhibit 34, with transcript exhibit 34-A, which was a short conversation the following morning.  Whether Heard or Palomino had conducted it was not specified.  But the CD would not produce sound and Stull announced he would check on why it wouldn’t play over the lunch recess.  (2GT467.)   Grand Juror no. 13 asked if Stull would check on “the first one too.”  He replied he would and commented in a way that makes the record hard to follow, “If we have better luck, this will be Mr. Heard’s interview on the 14th,” i.e., what has been referred to herein as Heard’s Poly #2.  Exhibit 35, with transcript 35-A, was then played.  (2GT467.)  Because the next transcript was 60 pages, the foreperson wanted it played after the lunch recess.

When the proceedings resumed, Stull advised that, “by way of explanation, . . . when we ran out of words in the transcript, [he] found out what had happened.”  He had been sent two or three emails and someone had said this is the one to use.  Being “computer illiterate, [he] clicked one the one . . . and had it printed.  So I got the right one.”  (2GT469.)  He explained that he now wanted to “pick up in the interview where Mr. Heard was at when we ran out of words but the C.D. kept playing.”  He then provided a new exhibit 32, one which would play, and exhibit 32-A, saying he would ask Umeda what to do with the old 32 and 32-A.  One of the grand jurors said they had stopped at page 28 so Stull started there.  Exhibit 32, Heard’s Poly #2, was then played from where they left off to the end.  (2GT469-470.)

When exhibit 32 had been played, Stull said, “Okay.  The defective C.D., I can either read it real quick or we can play it.  Any preference?” . . . [I]t’s very short, basically the Miranda rights.  Would you like to hear it?”  Grand Juror no. 13 said, “Yes.”  The secretary asked for the exhibit number and Stull said 34.  He added, “Make sure I use the one that is actually going to play this time.  I tested it to make sure.  Det. Palomino asked, “You tested one, but did you bring the right one?  Stull replied:

There’s no way I switched them.  I’m going to switch them to see.  I wonder why that won’t work.  I have no idea.  Well, it’s moving, ladies and gentlemen, I have no idea why this won’t work because I tested it on the other machine.  [Not on a computer but] a little boom box like this.

(2GT471.)  Grand Juror no. 7 spoke up: “Just read it.”  Stull said, “Yes, I will.  Okay.  I’m going to read it into the record.  Twice in a row I can’t get this one to work.  In fact -- all right.”  Stull then called Det. Palomino to the stand, told him to listen, and started reading Palomino’s interview of February 14, 2004, which was very brief.  (2GT471-472.)

Stull advised that the next C.D. was exhibit 36 with the transcript 36-A, and added, “Everybody ready?  Everybody hold their breath and see if this one works.”  It was a recording of Palomino’s last interview he had with Fowler, following that of Heard’s.  When it had been played, Stull said, “It actually worked.  Do you want to take a short break?  When they resumed, Stull asked a question that had been submitted to him: “Was Mr. Fowler ever put in a live lineup?”  Det. Palomino answered no, adding that he did not know the reason.   Stull then asked whether Padilla had ever indicated he would be able to recognize anybody from the distance he was at.  Det. Palomino answered that he didn’t know, he hadn’t spoken to him, but he was on top of one side of the canyon and looking at the other side so, without binoculars, he wouldn’t have been able to.  There was another juror question: “Were Marty Valdez Sr. and Marty Valdez Jr. ever interviewed?”  Palomino said yes.  Stull also advised that another juror had requested to hear the statements of Marty Valdez Sr. and Marty Valdez Jr., whom Stull described as “the other occupants in the van.”  He explained that those statements “may not be received as evidence as we are able to present it to you.”  (2GT475.)  Palomino was excused.  

L.  John Aylward.

Stull then called another witness, John Aylward.  He explained that in October 2003 he had been living in upper Waterman Canyon.  He had been evacuated and his house completely destroyed.  He had met Rickie Fowler because his mother and brother were homeless and came to stay with Aylward during 2003, probably six months before the fire.  Fowler had sometimes stayed there but he never lived there.  The relationship had started out friendly but became contentious.  Fowler had had difficulty understanding that Aylward did not want him living there, but there were never any physical confrontations, nor did Fowler ever try to beat him up.  He believed that Fowler had stolen from him, at least a Rolex watch turned up missing during that period.  He had never lost any computer equipment or printers he attributed to Fowler, but he did ask to borrow money which Aylward gave him several times but not every time.  He always promised to pay Aylward back but that never happened, as Aylward had expected.  (2GT478-479.)  

Aylward said that he had received threatening phone calls near the time of the Old Fire.  He said Fowler had come to the house with a girl and had asked to use the bathroom.  After he left, Aylward got the first of several calls from somebody who gave his first name, Aylward no longer recalls.  He said that Fowler had left or hid something in Aylward’s house and that the caller wanted it back, sounding “very threatening about getting it back.”  The man did not explain what was supposed to have been hidden there.  Fowler’s mother and brother were living with him at the time of the calls, and the calls were also directed to Fowler and his family.  The calls all had the same context.  He asked Fowler about it.  He said he had never left anything there.  (2GT480-481.)

Stull asked when the last contact Aylward had with Fowler had been.  Aylward said it wasn’t a direct contact.  Fowler had approached the house but apparently remained some distance from it.  Aylward had two people staying with him and he asked them to go tell Fowler that Aylward did not want to talk to him.  That was the last contact.  (2GT480-481.)  

Stull had no more questions but a juror did: “Did you learn from the person who called you or from any other source how that person . . . got your telephone number?”  There being no more questions, Aylward was excused.  (2GT481-482.)

M.  The Grand Jury Asserts Itself.

After Sgt. Bell had been excused on October 14, having testified that the recording of the Burgess 2006 interview was accurate and that he had heard Fowler retract and correct himself about “striking the flare,” as he had said the first time he mentioned it, or about “throwing the flare,” as he said the second time, Grand Juror no. 4 had a question: “Clearly [Fowler] identified Valdez as being in the [van] and a fourth person, he jumps back and forth to [Jimmy Ray] and Dean.  Why are there no other names on the indictment?”  Stull responded:

The evidence that connects any other person, whether it is Marty Valdez Sr. or Marty Valdez Jr., Dean, or Jimmy Ray, the only evidence that connects any of those person’s [sic] or any other person who my be connected with this -- to this crime comes solely from Rickie Fowler.  If we were to try to indict or file a criminal complaint against any other person, including the Valdez’s [sic], Dean, or Jimmy Ray Hernandez; our primary star witness would be Rickie Fowler.  And based on the transcripts, we have read, it is -- it’s the opinion of the District Attorney’s Office that he would not be a credible enough witness to sustain a conviction beyond a reasonable doubt.  That’s the way we look at it.  [¶]  We don’t file these cases unless we believe we can obtain a conviction by a jury at a trial.  That is why there’s not going to be, mostly likely, unless we come up with additional evidence that connects them to the crime, that they will -- will not be charged, most likely.  Does that -- does that make sense?

(2GT492.)  Grand Juror no. 4 said, “Uh-huh.”  Grand Juror no. 16 then asked if it was likely the defense attorney would put him on the stand.  Stull replied, “Pure speculation,” explained the considerations involved in such a decision, and said that the transcripts of statements which came from Fowler’s mouth would most likely be presented at trial.  “What if he recants his testimony?”  Stull said it would be up to the jury to believe either what he said on the stand or what he said during the interviews.  (2GT493.)

The Grand Jury Secretary then spoke up, “I’m glad we talked about this issue of the statement of Mr. Rickie Fowler.  Yesterday I wrote down that you said statements from Rickie Fowler regarding Marty Valdez Sr. and Junior cannot be evidence.  Today you are telling us that the D.A.’s Office has said -- I guess you made the decision that what -- he would not be a credible enough of a witness to sustain a conviction.  So does that mean, we as a Grand Jury, then have the option to still say we want to add counts against other people?  Are you telling us we can’t do that?”  Stull tried to answer:

I think yesterday the statement was . . . whether . . . I would present evidence with respect to the statements that Marty Valdez Sr. might have made.  I cannot introduce any statements from Marty Valdez Jr.  As to Marty Valdez Sr., the type of evidence which would be admissible in a court of law and the type of evidence which is therefore admissible to the Grand Jury would have to meet certain foundational requirements.  And . . . any statements that he gave to the police . . . would have to be inconsistent with the testimony that you heard on the witness stand. . . . [¶]  And in our judgment, he did not say anything in the course of his interview which would impeach his testimony in the courtroom, which was diametrically opposed or a 180 degree opposition to what he testified to.  So for that reason . . . no statements that he made in the course of the interview . . . would allow [you] . . . to hear that interview.  So what I am saying is you can assume that what he said on the witness stand is essentially what he told the police.

(2GT493.)  

Grand Juror no. 10 interjected: “[Fowler] didn’t seem to know that Marty Valdez Jr. had died.  At what point did he change his story and say that Marty Valdez Jr. was the one who threw the flare?  Was it before or after he found out that he passed away.  He seemed surprised by that knowledge.”  Stull tried to answer this:

The evidence which we have in these transcripts is that the only time he mentioned the fact that Marty Valdez Jr. threw the flare was in his last interview . . . February 28, 2008. . . .  And you as the finders of fact . . . will have to determine what weight to give that fact and how to incorporate it into coming to a decision. . . .  The only time he mentioned Marty Valdez Jr. was well, of course, after his death.

(2GT495.)

The Grand Jury Secretary then asked, “So the issue of [Fowler] being competent to stand trial, that’s an issue his attorney will take up if it actually goes to an indictment and to a courtroom; right?”  Stull responded that competency to stand trial is separate from whether or not he is sane, adding that a jury may find that he was “not sane at the time due to voluntary intoxication or something like that,” but that’s not the same as insanity,” and explained what competency was.

The next question was from Grand Juror no. 16: “Was [Fowler] asked to take a lie detector?”  Stull thought this one was easy and advised that it is not only not admissible, it cannot even be mentioned.  The juror persisted: “I know that. . . .  Why wasn’t he asked to take one.  It would help in the investigation.”  After repeating that lie detectors are not admissible, Stull said, [W]e don’t even go there.”  (2GT496-497.)

Grand Juror no. 6 was still not clear on whether Fowler’s “confession” or “story” to the Forest Service lady was before or after he found out Marty Valdez Jr. was killed.  Stull repeated that the interview took place after he found out but “we do not have the evidence to present to you to tell you exactly when he found out or how he found out.”  The juror added, “And aware of the fact that Marty Jr can no longer defend himself.  He’s dead.”  (2GT497.)

Grand Juror no. 18 had something to say: “I’m confused, Marty Valdez Sr. was put on the - - on the stand.  And we are just kind of wondering why the other guy, Dean, wasn’t put on the stand.  To put only him on the stand made me kind of think, well, he’s part of it in some way.  And why wasn’t -- why wasn’t the other guy who was there, you know, or even Jimmy -- the other guy? . . .  Why wasn’t [Jimmy Ray] brought forward?  Why just him?”  Stull tried to answer this very obvious question by giving a summary of his version of what the evidence had been:

Dennis Hernandez gave a statement which implicated Marty Valdez Sr.   Okay.  It appeared from the statement that we had -- well let me show -- let me explain how this goes.  Dennis Hernandez came forward and said, I know certain things about this.  And that’s why he was interviewed by Sergeant Williams.  And you remember Sergeant Williams’ testimony.  But to get to Sergeant Williams’ testimony, we had to put Dennis Hernandez on the stand and say, what do you remember about somebody coming forward and telling you something about how this fire was started?  And you saw he was -- he was either very -- had a very bad memory of it or he was very deliberatively evasive.  Again, that’s something for you to decide.  [¶]  So what are we able to do, as I was explaining a while  -- a moment ago about impeaching evidence, we brought in Detective Williams to talk about Dennis Hernandez told him at the time, which was in 2005 I believe.  And Dennis Hernandez told Detective Williams that a guy by the name of Richard came to him and said, you know, I feel real bad and described having some connection to the fire.  And then this is through the testimony of Sergeant Williams.  Dennis Weaver (sic) then said, short time after that, Marty came to me, and described a person which sounded like Marty Valdez Sr., and said that, I started the fire when I threw a cigarette out of the van.  [¶]  So with that evidence then, we brought in Richard or -- I’m sorry -- Marty Valdez Sr. to answer that allegation which came from Dennis Hernandez through Sergeant Williams.  And of course you heard Marty Valdez’s Sr.’s testimony was that he wasn’t anywhere near the house of Richard Fuerte, wasn’t in the van in the canyon, had absolutely nothing to do with it.  Again, it’s up to the Grand Jury to determine how that evidence is used.  As to Jimmy Ray Hernandez, if you -- he probably can be located.  Dean can probably be located.  I would think within a day or so.  I would be happy to bring them in.  It simply was our judgment that that they did not add anything to the -- to the Grand Jury’s ability to render a decision as to whether or not Rickie Fowler should be indicted for the offenses . . . contained in the indictment.  Because he pretty much stands alone in terms of having a connection to the fire.  [¶]  But I have absolutely no problem with locating those people and bringing them in, if you want to hear testimony.  The testimony would probably take, combined, less than an hour.  And I think if we work real hard, we might be able to find them today and bring them in tomorrow morning.  

(2GT497-499.)

Grand Juror no. 9 now had “a few questions to ask Marty Sr.  If I had heard Rickie Fowler before the appearance of Marty Sr., I would have known what questions to ask.  Like, were you the driver?  Was Marty Jr. the fire starter?  Those kind of questions came out of Fowler’s confession.”  Stull said Marty Sr. could probably be found and brought back, adding, “I suspect he would simply say, no, I wasn’t there.  He wasn’t there, or how could I say whether or not he was there because I wasn’t there.”  When the juror said he or she wasn’t able to ask those kind of questions, Stull attempted to talk him out of calling Marty Sr. back, saying:

And I -- you know, I did stop by saying, asking him, was he in the van when the fire started, or was he in the canyon or ever up in the canyon when the fire started or ever in the canyon period, and he said no.  And to my mind, that’s going to cover everything.  And I did not expect to obtain any admission that he was there, his son was there, have any involvement in the start of the fire, based on my reading of how . . . Mr. Valdez was testifying.  [¶]  If you want -- again, if you want him back and ask him more specific questions, I’ll -- that’s something that can easily be done.

(2GT500.)  The secretary then asked if they could “hear Marty Valdez’s testimony again,” to which Stull replied he didn’t see why not.  Umeda clarified that they were wanting to hear it reread, and said that doing so would be appropriate, after which they could discuss among themselves if they still wanted additional testimony from him.  After a recess, the foreperson said they had five things.  Umeda said when they recessed, they had only one.  The foreperson said yes, and on that they had decided they wanted Valdez Sr.’s testimony reread.  

The Grand Jury had also voted to have Dean testify.  The foreperson didn’t know his last name, so he explained who he was: “Dean, the locksmith, the guy with the white van --“  Stull interrupted and said his last name was “Locksmith.”   (2GT501-503.)  The Grand Jury also had voted to see Fowler’s signed confession.  Stull said he did not have access to the original.  He could show them a copy and have Investigator Briot back and say it’s a true and accurate copy.  The Grand Jury had voted to have Jimmy Ray Hernandez testify.  

Further, the secretary announced that, after the Grand Jury had heard Valdez Sr.’s testimony reread, they wanted an opportunity to present questions, not to Stull, but to Umeda, the grand jury coordinator, for him to render an opinion as to whether the question were appropriate for the grand jury to put to Valdez Sr.  Umeda then asked if they wanted Valdez Sr.  The grand jury secretary responded, “If we can ask those questions, yes. . . .  If we can’t ask the questions, why bring him back.”  Umeda advised that they would start working on getting Valdez Sr.  In the meantime, the grand jury would start preparing the proposed questions for Valdez Sr.  (2GT503-504.)  

Apparently forgetting that the grand jury had wanted Valdez Sr.’s testimony reread in order to prepare the questions, Umeda suggested that, since they wanted to have Valdez Sr.’s testimony reread so they could decide whether to bring him back, and since they had already decided that, the reread was no longer necessary because they could have it reread during deliberations.  The secretary repeated that they want to hear the testimony and then prepare the questions.  Following a recess, the reread of Valdez Sr.’s testimony was completed and the grand jury was left alone to prepare their questions before adjourning for the day.  (2GT503-506.)  

When the proceedings resumed the next morning, October 15, Agent Daniel Briot was recalled to the stand.  Stull displayed Fowler’s handwritten affidavit, exhibit 38, on the projector screen.  Briot said he and Agent Matthews had signed it and had seen Fowler do so.  Matthews mentioned something about it might help Fowler with rehabilitation if he were to write it out and he said he wanted to write it in his own words.  The original was in Vallejo in Agent Matthew’s permanent file.  Stull read it.  Grand Juror no. 16 asked, “This is not a confession, just an affidavit . . . that he was there?”  Stull agreed that it was not necessarily a confession but that it could be used against him.  He was then excused.  (2GT507-510.)

1.  Jimmy Ray Hernandez

Jimmy Ray Hernandez was then called to the stand.  After stating that he knew Rickie Fowler, he said he wanted to “plead the Fifth,” that he did not want to answer any questions.  He was excused.  (2GJ510-511.)

2.  The Recall of Martin Valdez Sr.

Immediately after this, Martin Valdez Sr. was recalled.  Stull first had him confirm that he knew Richard Fuerte and where he lived and that Valdez Sr. had lived in Muscoy at the time of the fire.  He then asked him if he had been at Fuerte’s the night before the fire.  As he had previously testified, he said he could not answer that because he didn’t know when the fire started.  He didn’t even know what the Old Fire was.  Stull explained that that was when everybody in Muscoy had been evacuated.  Valdez Sr. said that he had been at his sister’s at that time.  He had not been at Fuerte’s the night before he was evacuated and his son had been with him the night before he was evacuated.  He had not been with Fowler and his son in Waterman Canyon the day before the fire started or the day it started.  He was never in Fuerte’s van in the canyon.  His son was mostly with him because Valdez Sr. had been sick and his son takes care of him.  Fowler’s statement that Valdez Sr. and his son were in the van with Fowler when the fire started is not true.  He has never told anyone it’s true.  (2GT513-515.)

When Stull was through, Grand Juror no. 4 asked Valdez Sr. where the trailer he lived in with his son was located.  He replied, “Different houses, from my mom’s, to a friend, Cathy, and then to Richard’s, and then to my sister, Chance, and then behind the store, too.”  He guessed he had lived in Muscoy for a month or two when the fire started.  Grand Juror no. 6 then asked if he ever met a person named Dean Raef.  Valdez Sr. said, “Who?” and, when the name was repeated and spelled, said, “No, that don’t even come to mind.”  The juror suggested that he might be a friend of Rickie Fowler, but that didn’t help.  Nor had his son ever mentioned the name.  The juror told Valdez Sr. that Fowler had said that Valdez Sr. had taken Fuerte’s keys to his van and driven it with Fowler and his son to Waterman Canyon the morning the fire started.  “No, that’s not true.”  Nor is Fowler’s statement that his son had thrown a flare and lit the fire.  He had moved his trailer directly to Muscoy from Fuerte’s.  Fuerte had kicked him out because Valdez Sr. was not sociable enough.  He had backed up his van to the trailer and hooked it to the trailer, saying you got to go.  “And that was it.  I asked my sister and asked if I could go there.  I had nowhere else to go.  And she agreed to let me go there.”  He said Fuerte had towed him, “He wanted me out that bad, I guess.”  There were no more questions and he was excused.
  (2GT513-519.)

3.  Talked Out of Calling Raef.

Immediately after Valdez Sr.’s testimony, Stull announced: 

Ladies and gentlemen, the third person you asked to hear from was Dean.  His full name is Dean Raef.  When I talked to you yesterday, I thought he was still living in the Twin Peaks’ area.  It appears that he is not.  He may be living in Bishop.  That’s the last known location.  We have not located him.  It is unreasonable to expect that we can produce him for you today.  If you think it’s important enough, we can probably -- there’s a good chance we can locate him before Monday.  I will tell you this, however, to help you come to a decision.  If we were to -- if you were to find some reason to believe that there is sufficient evidence to indict Mr. Raef in this case, the evidence against him so far is to the -- that we know of is Mr. Fowler’s statement.  His -- in his last interview in 2008, that he was in the van.  I think you recall that he never said anything about him being involved and actually starting the fire.  [¶]  If we were to indict him -- indict him and proceed to trial, that would be the [sum] and substance of the known evidence against him at trial.  The evidence being what it is, is not admissible.  Because a statement that is made somewhere out of court, . . . not from the witness stand, would not be admissible for the jury to hear about Mr. Raef’s involvement in the incident.  And it is so far the evidence, in my opinion, is not sufficient to even charge him with crime or indict him.  But assuming we did do that, we indicted him, we charged him with a crime, the evidence that he was present would not even be admissible against him unless Rickie Fowler were to take the witness stand and to testify.  [¶]  And that, under the Constitution of the United States, he does not have to do.  No one can be compelled to testify.  And you just saw that happen here when Mr. Hernandez refused to answer any questions.  So what I think you need to determine is whether or not you want to make the decision to wait and allow us to locate Mr. Raef.  Our best information is that he lives in the Bishop area, in central California.  So it is a question of what result you think you might get in terms of his testimony as opposed to waiting.

(2GT519-520.)  

At this point, Grand Juror no. 13 interrupted.  “Has Dean ever been questioned in regards to the events of the fire and when his name initially came up?”  Stull replied, “He was questioned.  He was interviewed.”  Do you have transcripts and are we able to hear them?  Stull replied, “Ma’am, because of the rules of evidence, that is not something you can hear.”  He then gave a brief discourse on the purposes of the rules of evidence, concluding by saying that such a recording would not be admissible unless Raef were to testify and even then maybe not.  “That’s as much information as I can give you to help you decide whether or not you want to wait and see if we can located Mr. Raef.”  Stull could not guarantee they would find him.  (2GT521-522.)

Grand Juror no. 16 said, “I feel we need his testimony.  So far I haven’t heard any evidence placing Rickie Fowler at the scene of the crime.”  Stull said that was their decision and suggested they maybe wanted to “talk about it a little bit.”  At this point, Umeda stepped in to assist Stull:

For the record, if -- if someone can state the relevancy of this individual’s testimony, Mr. Dean’s testimony, and what it is that you believe is relevant that he may tell you during this hearing?  Is there something -- can someone -- so I understand whether you believe he has exculpatory evidence or that he may provide you with some relevant evidence regarding the case.  

(2GT522.)  Grand Juror no. 13 then asked if they could discuss it amongst themselves.  Umeda continued, “That is a real important issue that we need to understand to understand how his testimony fits into the investigation.”  Grand Juror no. 16 asked, “Can he place Rickie Fowler at the scene?”  Umeda said he couldn’t answer that; that was something they needed to discuss and a question they needed to answer.  The grand jury was then left alone.  (2GT522-523.)

When the proceedings resumed, the foreperson announced that they had taken a vote with respect to having Raef brought in for testimony and had decided not to make that request.  Umeda wanted to nail it down: “Let me clarify that you have discussed and deliberated on that issue and at this point it is the desire of the Grand Jury to not have him brought in to testify; is that correct, based on information you were given that he may be up in Bishop.”  There was no disagreement.  (2GT524.)

Stull then announced, “we presented all relevant evidence and all admissible evidence and all exculpatory evidence.  And in case that helps you with respect to the decision you have just made.”  The jury instructions were then read.  (1GT524-546.)  

N.  Stull’s Closing Argument.

Immediately following the reading of instructions, October 15, 2009, Stull began his closing argument.  He started off by explaining that the murders involved in the case were felony murders, i.e., murders committed in the commission of a felony so dangerous that any death arising as a continuous transaction from it is murder even if it is unintentional.  Arson is such a felony.  Whoever threw that flare did it deliberately and maliciously.  Fowler was disenchanted with Aylward who lived in upper Waterman Canyon.  Whether Fowler intended to burn Aylward out or whether he just wanted to do a wrongful act are both malicious.  And of course the houses that burned were inhabited.  (2GT546-551.)

After arguing that all the deaths, including Rathbun’s, arose as continuous transaction from the fire (1GT551-559), Stull moved to aiding and abetting.  He pointed out that to indict Fowler on this theory, all that needed to be shown was that he intended to commit arson, not that he intended to kill anybody.  The same would be true for Marty Valdez Jr. and anyone else who actually threw the flare.  That’s the felony murder rule.  He then turned to special circumstances, arguing it could be found true with respect to Fowler under the felony murder special circumstances rule in two ways.  One, they could find he personally threw the flare.  Second, they could find he helped someone light the fire and, at the same time, either intended that someone be killed or acted as a major participant who acted with reckless indifference to human life.  (2GT559-463.)

After arguing that a flare had started the fire (2GT563), Stull returned to who threw it.  Fowler had a motive in being “very dissatisfied” with Aylward, even though the reason is not clear.  Therefore, the fact that Padilla, who he argued was at the second turnout marked “2” on exhibit 3 rather than where he first said he was on the turnout marked “1,” only saw one person outside the van is important, as is the fact that Fowler slipped in his 2006 interview and said “I threw,” which he corrected to “they threw.”  (2GT563-565.)

Stull then turned to Fowler’s interviews.  In his first interview with Det. Palomino he said he was nowhere near the fire.  The with Heard he said if he was there he didn’t know it, then he was probably there, and then he was there.  It probably was started with cigarette thrown by Dean because Jimmy Ray was in back.  After that he told Det. Palomino a few more things indicating he was there.  On the second day of interviews, Fowler told Heard things indicating even more definitely that he had been there.  By the end of the day, he said that he had been with Big Marty and Little Marty, that they were the only ones who got out of the van, and that one of them struck something and started the fire which might have been a match.  Stull also said that, in talking to Heard, he thought, Fowler had once slipped “and said it was a flare and caught himself,” then saying it could have been a number of things.  Stull argued that the grand jury could rely on Fowler’s statements to prove that he was the one who committed arson.  (2GT566-567.)  

Stull mentioned that, when Fowler and Fuerte were placed together in the Sheriff’s Dept., Fuerte had told Fowler he should give them Marty’s name.  Fowler agreed to do so and did.  Stull then said, “But he never said anything about what Marty may have done other than take Fuerte’s keys and the van.  Fowler really hadn’t gotten definite about what Marty did until the 2008 interview.  That’s also when he said it was a road flare.  Stull then stressed that, although Fowler was “challenged” to a certain extent, no one was yelling; these interviews were “pretty much relaxed.”  Stull then focused on the 2008 interview, noting that Fowler had said that two people got out of the van and that Fowler had said let’s burn him out and Marty took it from Fowler’s hand and struck it.  Fowler wanted to burn it because Aylward had “kicked him out.”  Then he named Dean as the fourth person in the van.  Stull continued: Why is this important?  Because “[m]ost people don’t incriminate themselves,” especially when death has resulted.  (2GT568-571.)  

After returning to the question of intent and aiding and abetting and reckless indifference, Stull said the grand jury “really should conclude that [Fowler] was the one who struck that flare and threw it, because no one else had a reason to.”    But if it wasn’t him who struck the flare, he should be indicted as an aider and abettor.  Stull then thanked them for sitting on all three of the cases they had considered and ended his closing statement.  (2GT572-574.)  

Umeda admonished them and announced they would be in recess for deliberations until the following Monday, October 19.  Grand Juror no. 9 had a question about what happens when someone takes the Fifth in a “real criminal trial.”  Umeda explained that the right against self-incrimination was enshrined in the constitution and “that’s what we live with.”  The juror commented that the person who asserted it “may hold the key to the missing piece of the puzzle.”  Stull added that the fact that he asserted the Fifth Amendment could not be used as evidence against him.  The juror also wondered if Fowler would have taken the Fifth.  After explaining the rules of deliberation and that they could submit written questions to Umeda and Stull, the secretary noted that there were changes in the jury instructions compared to what they had been given.  Umeda advised that Stull would give them updated versions and the proceedings were recessed.  (2GT575-578.)

When the proceedings resumed on October 19, Umeda advised that, before they began deliberations, Stull wanted to go over some technical aspects regarding special circumstances.  Stull advised that he had also realized that three jury instructions had typographical errors and language that was misplaced or not placed and proceeded to reread them as corrected.  (2GT579-583.)  When he was done, he repeated what he had said about felony murder and special circumstances and suggested that they analyze the evidence to determine whether Fowler had thrown the flare or helped somebody do it, noting that these concepts were not mutually exclusive.  (2GT584-586.)

Stull then explained he had wanted to explain again “the difference between the . . . crime of felony murder and the special circumstance of felony murder.”  He elaborated:

Again, there’s two theories.  One, he is the person who committed the arson. You indict him for that special circumstance.  Two, he aided and abetted with the intent to kill.  Now, I’m saying there are two theories, but wait a minute, Vic, you got three here.  The reason I said two is because as I discussed last week, the evidence, honestly, is rather weak that at the time -- if he’s an aider and abettor -- at the time he held out the flare and reported saying, let’s burn him out a couple of times, you have to find that the evidence is sufficient that he intended to kill somebody.  And honestly, as a representative of the District Attorney’s Office, I can’t make that argument with a lot of force, with a lot of conviction.

(2GT586-587.)  Stull continued, explaining that merely knowing somebody might die from a fire and intending they die are different.  “So I think the evidence is more susceptible of saying that he either committed it or that when he did hold out the flare . . . that means he was a major participant in that arson. . . . As a major participant, he acted with reckless indifference to human life.”  (2GT588.) 

Grand Juror no. 9 had a question.  “Why wasn’t conspiracy added as part of the allegations?  Stull explained about the requirement of an agreement for a conspiracy and said:

But in this case, it appears the only agreement is between the -- whoever the perpetrator is -- and we’re not comfortable with identifying the actual perpetrator.  And number two, if we believe that it is Marty Valdez Jr., . . . he of course is deceased.  And . . . I think the other reason we didn’t charge it, that it’s not only proof problems, is that it makes the case a little bit more simple.  And . . . if somebody is convicted of conspiracy, then you would likely believe that he was actually the perpetrator or the aider or abettor.  And if you get convicted of both the . . . target crime, like arson, and the conspiracy, there is no sentencing benefit.

(2GT588-589.)  Grand Juror no. 9 spoke up.  “I was thinking of the guy who took the Fifth.  I would have dragged . .  . him in the conspiracy.”  Stull responded that “the evidence was not such that we believe that he was part of any type of conspiracy.  And it was very sketchy as to whether or not he was even there at the time,” adding that those were decisions which the grand jury would have to come to.  At that time, Umeda announced that the grand jury could begin their deliberations.  (2GT590) 

O.  Stopping The Runaway Grand Jury.

That afternoon, deliberations were interrupted because the grand jury wanted clarification on something.  The secretary noted that only one person was charged in the indictment but other names had been presented in Fowler’s interviews.  ”And the jurors want to know what the problems would be, really, if we were to try to move forward with an indictment, let’s say, against Marty Valdez Sr., as an example.”  Umeda moved in to handle this hot one.  He started by saying that they did have the power to indict additional individuals and admonished them about the hearsay rule and the right of confrontation and the exception which applies to defendants who make an out of court statement which is an admission.  So Fowler’s statements were admissible against him.  But if those statements were sought to be used against another suspect, it would be barred by the hearsay rule because there is no exception.  It cannot be known if one of the other persons would testify at trial if they were indicted because they have a right not to testify.  An indictment may only be based on admissible evidence, “[A]nd so, if you think  there is evidence outside of the suspect’s statement that you think meets the standard of proof, you may indict.  But if there . . . isn’t, . . . you should not indict.”  (2GT591-593.)

Grand Juror no. 9 asked again the same question that Grand Juror no. 16 had asked: “What would happen if Rickie recant[s] his statement?”  Umeda said that he couldn’t speculate on that, that Fowler could take the stand and recant.  “That is a decision made by his attorney and himself.”  Grand Juror no. 4 asked, “What if someone we want to indict has a statement, but there are people that also make a statement that proves his statement to be a lie?”  Umeda explained that he jury had to weigh credibility.  He also explained that, if an indictment is issued based on inadmissible evidence, a motion to dismiss can later be brought by the defense.  (2GT593-594.)  

Grand Juror no. 16 noted that the indictment accuses Fowler with aiding and abetting but other people were also there.  Umeda said that depends on how the evidence is viewed.  The juror then asked, who aided and abetted, at which time Umeda let Stull answer.  Stull explained that the evidence basically comes from the mouth of Fowler.  If you believe Padilla was mistaken and there were two people outside the van, since Fowler said that Martin Valdez Jr. was also outside, then either one of them might have thrown the flare.  But “[i]n order to indict Fowler on a theory of he is and aider or abettor . . . you need not . . . know the exact identity of the person he aided and abetted.”  (2GT594.)  Deliberations then resumed.

When the proceedings resumed on Tuesday, October 20, the grand jury announced they had completed deliberations but had not indicted on count six, the murder of Rathbun, having concluded that there was insufficient evidence on that count.  They recessed until a revised indictment could be prepared.  When they returned, the proceedings were again presided over by Hon. James C. McGuire.  After asking certain questions, he found they had returned a True Bill and the indictment was ordered filed.  Because of the special circumstances, no bail was set.  At that time the proceedings were concluded except that the Grand Jury was kept alive until April 1, 2010 in case there were any corrections.  (2GT599-601.)

P.  Bringing the Case Home.

On October 20, 2009, the grand jury issued an indictment charging Fowler with five counts of murder, one count of arson, and one count of aggravated arson.  The decision to seek death was not formally made until later.  On the afternoon of the same day, San Bernardino County District Attorney Michael Ramos held a well-attended and emotional press conference to announce the indictment.  In addition to Ramos, speakers were San Bernardino National Forest Supervisor Jeanne Wade Evans, County Fire Chief Pat Dennen, then-San Bernardino City Councilman Neil Derry, Supervisor Josie Gonzales, and CalFire Spokesman Bill Peters.  Eight fire chiefs also attended, as did Vic Stull.
  Reporters were there as well.  Indeed, as Ramos had promised when he assigned him the case, after all the delays and difficulties Stull had been the one to “bring the case home.”
  

Bill Peters told the assembled group that arson was hard to prove and it was even harder to catch the bad guy, “But they did it.  They caught the bad guy.”
  Ramos noted that hundreds of people lost their homes, including some prosecutors on his staff.”  He added, “Although justice was delayed I will tell you justice will not be denied in this case.”  The article continued:

Stull added that Fowler was interviewed in February 2004 but there was not enough evidence, but that the investigation began to gain steam in February 2008 and new evidence was obtained as recently as three weeks ago that allowed prosecutors to identify Fowler as a suspect.  Martin Valdez Jr., who was shot and killed in 2006, was also a suspect.  Stull said prosecutors were not sure who actually threw a road flare that started the blaze but are confident they have enough evidence.  He also said the statute of limitations on arson would have run out on Oct. 25.

Another article reported:

Investigators said the six-year delay was because of “identification problems” and that new evidence surfaced as recently as three weeks ago.
 . . . Stull said that it is “unlikely” that the third man in the van, whom authorities declined to identify, will be charged in connection with the Old Fire.

The press also reported:

 After extensive follow-up investigation, Stull felt he had the evidence . . .  Of the thousands of tips received, . . . none provided stronger than that one fateful call in early 2004.  “Nothing ever came close to having the legitimacy and specificity that that led them to Rickie Lee Fowler,” Stull said.

Cassie McDuff, long-time columnist with the Riverside Press-Enterprise, attended the press conference.  She wrote, “I have been to my share of press conferences. Few exposed surprisingly raw emotions the way Tuesday's did, announcing the indictment of an arson suspect in the 2003 Old Fire that devastated San Bernardino and the mountains.”  Supervisor Neil Derry, then a San Bernardino city councilman, reddened as he recalled watching 400 homes in his ward burn as the blaze roared through the Del Rosa neighborhood.  Derry told McDuff it was hard not to break down. “Six years afterward, it still leaves a huge emotional scar,” adding that “it was toughest time in his life” including the time he spent in the Marine Corps.  Josie Gonzales praised investigators' tenacity, proclaiming, “This is a proud day in this county.”
  But perhaps of most significance to this motion is the reaction of the fire officials, who choked back emotions and expressed thanks, not that the guilty person could now be punished for the horrendous crime, but that, “someone would finally be held accountable for the deliberately set fire.”
  Although no doubt unintended, the comment seems to have unconsciously referred to a scapegoat. 

Getting the indictment had been one of the things Stull had counted on in helping him become a judge.  Within a few months he would win the election and become a judge, leaving another deputy to try the case.

POINTS AND AUTHORITIES

Present counsel agrees with Sgt. Bell that the investigation on this case was a train wreck and believes it crashed in the grand jury room.  If Stull brought the case home, he brought it home to roost.  What happened was caused by a combination of circumstances not often seen.  Not only did someone cause what many regard as the worst disaster in San Bernardino County history, whoever did it was seen deliberately doing it and another thought he could identify the young male driver of the van in which whoever lit the fire was riding.  After combining forces with other agencies and devoting countless hours sorting out hundreds of leads, the Sheriff’s Dept. did not even have a person of interest.  The political and media pressure was intense.

1.  The Dean Raef Version.

In early January, Rickie Lee Fowler’s great aunt called in to say she thought Fowler might have lit the Old Fire.  Within a week the sheriffs realized, not only that Fowler had been in Waterman Canyon the night before the fire, but also that he had told his sister he had had to light it for the sake of the family.  They soon also found out that he had ranted and raved in the presence of his mother’s closest friend that she had made him light the fire because she wouldn’t let him see his mother.  Now they had a suspect.

The detectives then started to follow up on what they had been told.  Independent sources confirmed that, almost certainly on Friday, October 24, 2003, the day before the fire, Jimmy Ray Hernandez and Fowler were dropped off in the early afternoon near John Aylward’s cabin in upper Waterman Canyon by Jimmy Ray’s father and step-mother.   Aylward had then taken them to near Dean Dean’s cabin in Twin Peaks.  A few hours before midnight Dean had taken them in his light-colored van filled with keys and “RDR Locksmith” painted on the sides to Jimmy Ray’s father’s house near 18th and Lugo in San Bernardino.  They had first stopped at Del Taco’s.  Jimmy Ray alone was dropped off.  Dean and Fowler went to the west side unsuccessfully looking for “weed” before returning to Jimmy Ray’s.  Fowler had then decided he didn’t want to be dropped off there but wanted to go to Aylward’s.  Dean, on whom Fowler had pulled a gun a few weeks earlier, took him to Aylward’s but, when they got there, Aylward’s friends came to meet the car and Fowler again changed his mind.  Dean again complied with Fowler’s request and took him back to Jimmy Ray’s, where Dean dropped him off and went home.  He never saw Fowler again.  All this was learned from John Aylward on January 9 and Dean Raef on January 11, but no report of the contact was ever made.  Sergeant Tesselaar later told Heather Vanus, who had been with Fowler earlier, that they knew Raef’s van was not the van they were looking for.

The date when Jimmy Ray was interviewed is not provided in the discovery but presumably it was soon after his mother, father, and step-mother were interviewed in mid-January.  Jimmy Ray, corroborated by his father and step-mother, confirmed that Dean’s statement was true.  They also said that Fowler had, not only returned with Dean, but that he had apparently left and come back to Jimmy Ray’s in the early morning, trying to use the phone, and then in the afternoon when Jimmy Ray’s stepmother got mad at Fowler for repeatedly lying and told him to go and not to come back.  At 9 or 10 p.m., he had still come back, sending another person to tell Jimmy Ray to come out.  Jimmy Ray’s step-mother forbade him to go out and started yelling at his father when he started to go out and talk to Fowler, causing Fowler and the other person to leave on foot.  Jimmy Ray had never seen Fowler since.  All this was learned almost certainly in mid-January but no report of Jimmy Ray’s contact was ever made.

In the meantime, other detectives were focusing on Richard Fuerte.  His name had come up when Fowler told his great aunt in a recorded call from jail in early January that he had tried to sell Fuerte a gun he had stolen from his great aunt.  Detectives learned that Fuerte, who had served time for manslaughter, had owned a white van.  Apparently ignoring the fact that both the witness who saw the fire lit and the one who thought he could identify the driver had said they had seen a “gray or white” van, the detectives concentrated on Fuerte in spite of his and his family’s denials.  The news was full of accounts saying two white males had been seen in such a van.  When interrogated under pressure by master-interrogator Bob Heard, who uses the polygraph as a powerful tool to induce confessions, sometimes false, Fowler had said he was in the van when the fire started.  With knowledge that someone he knew had a white van, Fowler’s fertile if strange mind had no trouble coming up with how he had come to be in the van, by saying two people he mistakenly thought still lived in back of Fuerte’s house had stolen Fuerte’s keys and taken the van.  Although Fuerte and his family initially said that they knew that the van had not been borrowed that night to light the fire, Fuerte’s past history led to a reticence to buck the system and fear of being imprisoned for something he didn’t do.  If the van had not been used, they could not possibly say Fuerte had lit the fire.  So when left alone with Fowler, Fuerte, after complaining that his wife was making things worse by saying the van had not been taken, told Fowler to say Marty had taken the van, which Fowler did.  When he testified, he said that the van had been taken, although he hadn’t known about it.

2.  The Grand Jury Version.

The presentation Stull planned to present to the grand jury had little of the Dean Raef version.  Only because the grand jury demanded it, did they get to hear Fowler’s interrogations, and the 2006 interrogation was apparently very hard to understand.  Stull’s presentation is what is called herein the “Grand Jury Version.”  It goes like this:

On the night before the Old Fire, Fowler was at Richard Fuerte’s house with Fuerte, Martin Valdez Sr., Martin Valdez Jr., and others, drinking and doing sherms (PCP).  Fowler and both Valdez’s formulated a plan to rob John Aylward, who lived in upper Waterman Canyon.  Fuerte passed out drunk and Valdez Sr., took the keys from the hook in Fuerte’s house where he hung the keys to his white van without his knowledge and Fowler, Valdez Sr., Valdez Jr., and a Dean Raef,
 ended up in the van headed for Aylward’s to rob him.  Valdez Sr. was driving.  When they got to Waterman Canyon, they decided not to rob Aylward because they were too drunk and high.  This angered Fowler, who wanted to burn Aylward’s house because Aylward had “kicked him out” after Fowler had beat him up.  On the way down, the van stopped, Valdez Jr. and Fowler got out, Fowler took a flare out of the back of the van with the intent to light a fire, but Valdez Jr. “beat him to the punch,” and grabbed the flare out of his hand, lit it, and tossed the flare into the canyon.
  They then continued down Waterman Canyon, now with Valdez Jr. driving and, because a car was chasing them, ran a stop sign and nearly collided with another vehicle.  He explained that when they got to Fuerte’s, Fuerte was upset because he knew someone had taken his van but didn’t know who.  Apparently because Fuerte and his family denied that Fowler had been there, Fowler also said he had been dropped off before getting to Fuerte’s at Jose’s near 16th and Perris and at 10th Street where a girl was waiting for him. 

  The presentation of the Grand Jury Version and suppression of the Dean Raef Version and the overriding by the District Attorney’s Office of the grand jury in its proper role are at the heart of this motion. 

3.  This Motion is Properly Heard.

Defendant has previously filed a motion to dismiss under Penal Code section 995 which has been denied.  None of the claims made in this motion were made in the previous motion.  They could not have been because the claims raised in this motion could not be made until counsel had gone through the entire massive file.  It took present counsel from the time of his appointment in December 2009 until sometime in June 2010 to accomplish this, even though he has accepted no new cases since the time of his appointment.  Without having gone through the entire file, present counsel could not have known what was not in the file and this motion could not have been brought.  Like the time limit for writ review, there are two exceptions to the rule that motions cannot be filed piecemeal: lack of awareness and lack of opportunity.  (McGill v. Superior Court (2011) 195 Cal.App.4th 1454, 1513.)  Both apply in this case.  Defendant’s federal and state right to due process of law would also be violated if defendant were not permitted to make the claims raised herein.

Penal Code section 995 provides that an indictment “shall be set aside . . . [w]here it is not found, endorsed, and presented as prescribed in this code.”  This is the statutory basis for this motion.  It is also brought under the Fifth and Fourteenth Amendments providing that no person may “be deprived of life, liberty, or property, without due process of law.” 

I.  
GRAND JURY LAW IN GENERAL.

A.

How grand juries operate is set forth in Penal Code sections 888 through 989.  Grand juries in San Bernardino County are composed of 19 jurors, 12 of whom must vote to indict.   (Pen. Code, §§ 888.2, 940.)   “A grand jury shall find an indictment when the evidence before it, if unexplained or uncontradicted, would warrant a conviction by a trial jury.”  (Pen. Code, § 939.8.)  This standard is the same probable cause standard required to hold a defendant to answer at a preliminary hearing: whether the evidence would lead a person of ordinary caution or prudence to believe and conscientiously entertain a strong suspicion of the guilt of the accused.  (Cummiskey v. Superior Court (1992) 3 Cal.3d 1018, 1027.)  Only evidence admissible at trial may be introduced except that a law enforcement officers may testify to hearsay statements as at preliminary hearings.  However, if inadmissible evidence is introduced, the indictment is not void if there is still sufficient competent evidence to support it.  (Pen. Code, § 939.6.)  There is a strong presumption of regularity to grand jury indictments.  (People v. Yu (1983) 143 Cal.App.3d 358.)  Grand jurors are required to “keep secret” what has been said and the results of votes taken during their proceedings (Pen. Code, § 924.2) and may not be questioned about these matters (Pen. Code, § 924.3).

Three sections are directly applicable to this motion.  The first is that, “If a member of a grand jury . . . has reason to believe, that a public offense . . . has been committed, he may declare it to his fellow jurors, who may thereupon investigate it.”  (Pen. Code, § 918.)  The other two deal with exculpatory evidence.  “If the prosecutor is aware of exculpatory evidence, the prosecutor shall inform the grand jury of its nature and existence.”  (Pen. Code, § 939.71,)  “The grand jury is not required to hear evidence for the defendant, but it shall weigh all the evidence submitted to it, and when it has reason to believe that other evidence within its reach will explain away the charge, it shall order the evidence to be produced” by the district attorney. (Pen. Code, § 939.7,)  These latter two sections deal with two distinct things, as recently stated in a Fourth District case:

[T]he focus of section 939.71 is on prosecutorial awareness of “exculpatory evidence” (the statutory word), while the focus of section 939.7 is on the grand jury's own duty to “order the . . . produc[tion]" of evidence which the grand jury "has reason to believe . . . will explain away the charge.”

(McGill v. Superior Court (2011) 195 Cal.App.4th 1454, 1497.)

Exculpatory evidence as applied to the prosecutor includes that which could exculpate defendant as to guilt (Brady v. Maryland (1963) 373 U.S. 83, 88; Kyles v. Whitley (1995) 514 U.S. 419; People v. Hall (1986) 41 Cal.3d 826, 833) and that which could serve as impeachment evidence (United States v. Bagley (1985) 473 U.S. 667, 676). The prosecution also must “search for and disclose” exculpatory information in the possession of any investigating agency which has worked on the case.  (People v. Superior Court (Barrett) (2000) 80 Cal. App. 4th 1305.)

B.

In part because grand juries have two functions, one being to “investigate and report on the operations . . of the county” (Pen. Code, § 925), and one to “inquire into all public offenses” (Pen. Code, § 917), grand juries have a certain amount of built-in tension.  The tension, however, also stems from the natural desire of prosecutors to have their ‘target,” and only their target, indicted; the duty imposed on prosecutors to inform grand jurors of exculpatory evidence; the duty imposed on grand juries to obtain and consider evidence which “may explain away the charge;” and the duty imposed on grand juries to investigate public offenses when they have “reason to believe” that it has been committed.  Normally, these tensions are resolved under our system of jurisprudence by having these opposing interests presented by adversaries mediated by a judge.  

But not in a grand jury proceeding, in which the defense normally does not participate.  These inherent tensions have caused considerable judicial tension as well, since it is recognized that, in practice, the supposed-independence of the grand jury has nearly vanished, leading to the common quip that a prosecutor could indict a ham sandwich if it wanted to
 and Justice Mosk’s famous remark that, “California clings steadfastly to the anachronistic rules of the discarded English past.”  (Johnson v. Superior Court (1975) 15 Cal.3d 248, 261 (con. opn.)

In Johnson v. Superior Court, supra, 15 Cal.3d 248, a prosecutor prosecuted the defendant in a drug case by way of preliminary hearing only to have the magistrate dismiss the charges.  The prosecutor then indicted the defendant without letting the grand jury know that the magistrate had dismissed the charges.  In defending their decision on writ review, the prosecution contended that they had no duty to disclose this information unless the grand jury “called for it” under section 939.7.  The six-person majority found this disingenuous because the grand jury could not possibly be expected to call for evidence of which it was ignorant and the case was dismissed without prejudice.  

Justice Mosk wrote one of his famous dissents, arguing that the “majority proposed a mere analgesic to ease the procedural pain,” and that the only by allowing postindictment preliminary hearings could the court deal with “the intrinsic constitutional infirmity in the grand jury’s indicting function as presently exercised in California.”  (Id. at 256.)  The majority’s “analgesic” was:

We hold, therefore, that when a district attorney seeking an indictment is aware of evidence reasonably tending to negate guilt, he is obligated under section 939.7 to inform the grand jury of its nature and existence, so that the grand jury may exercise its power under the statute to order the evidence produced. Having disposed of this case on statutory grounds, we need not consider petitioner's alternative due process argument.

(Id. at 255.)  The court based its decision on the fact that, “The duty of the district attorney is not merely that of an advocate. His duty is not to obtain convictions, but to fully and fairly present to the court the evidence material to the charge upon which the defendant stands trial. . . ."  (Id. at 255, quoting In re Ferguson (1971) 5 Cal.3d 525, 531.)

Three years later, these issues were reconsidered in Hawkins v. Superior Court (1978) 22 Cal.3d 584.  Justice Mosk wrote the majority opinion, which held that indicted defendants were entitled to a postindictment preliminary hearing.  Changing the operations of the grand jury had not been required because allowing post-indictment preliminary hearings had resolved the “intrinsic constitutional infirmity” Justice Mosk had spoken of in Johnson.  So things stood until 1990, when the people were persuaded to pass Proposition 115, which added section 14.1 to article 1 of the California Constitution: “If a felony is prosecuted by indictment, there shall be no postindictment preliminary hearing.”  This was codified in 1997 by Penal Code section 939.71, quoted above, requiring the prosecution to inform the grand jury of exculpatory evidence of which it is aware.  Subsection (b) of this section states that its intent is to codify the holding of Johnson v. Superior Court, supra, 15 Cal.3d 248, and to affirm the grand jury’s duties under section 939.7, requiring the grand jury to consider evidence it has reason to believe “will explain away the charge.”  

C.

These natural tensions were greatly exacerbated in this case because the prosecutor’s burden was very difficult even under the best of circumstances—which presenting a case to the grand jury is not.  He was seeking to indict one person based solely—there was no other evidence—on that person’s statement that he and three others who were with him committed a crime—but the prosecutor did not want the others indicted.  This was difficult to understand for a conscientious grand jury like this one obviously was—simply trying to do its duty under very difficult circumstances.  The waters were further muddied in the minds of the grand jurors by Jimmy Ray’s assertion of his right against self-incrimination, leading at least one grand juror to want to indict him as well.  

There is no doubt that the prosecutor wanted the grand jury to think that the others were bad or he wouldn’t have called the likes of Dennis Hernandez, an out-of-jail snitch trying to get a deal for himself by trading publicly-known facts implication two people that he happened to know—following the tradition of notorious jail-house snitch Leslie White who finally confessed to the many people he had helped wrongfully convict.  How could he expect the grand jury to believe this creature, especially when he explained to them that he had only called him so his previous statement to Det. Williams could be admitted.  In other words, even though prosecutor Stull may not personally have known,  because he may not have actually listened to all the recordings or read all the transcripts, he is nonetheless charged with knowing that the detectives who interviewed the Valdezes, Dean Raef, and Jimmy Hernandez all acknowledged in the recordings that they did not believe they were present when the fire had been lit.  In still other words, how could Stull have presented the case as he did without letting the grand jury know that the investigating sheriffs did not think they were guilty?  How can this be in compliance with section 939.7?

The prosecutor ended up getting what he wanted in this case.  Present counsel does not think this could have happened in a competently-defended preliminary hearing.  There were too many loose ends, too many reasons to doubt what Fowler had said, since virtually all of it was contradicted by someone, often himself but also often by independent witnesses who contradicted what he said.  And the sheriffs had not even checked out the Valdezes or Raef’s alibis, sure proof in this case with all stops pulled out that they did not bother because they knew they would be found to hold water.  In other words, evidence available to the prosecutor that Fuerte’s van was probably not the van Padilla and Lansden had seen and that other witnesses could probably establish that the Valdezes and Raef had not been present when the fire started was essential to the grand jury if it were to perform its duty of serving as a “protective, buffer role,” as required by Johnson v. Superior Court.  (McGill v. Superior Court (2011) 195 Cal.App.4th 1454, 1498.) 

The constitutional underpinnings supporting setting aside the indictment in this case were well expressed in People v. Backus (1979) 23 Cal.3d 360, as follows:

In Johnson, this court found it unnecessary again to reach the due process issue since we determined that the prosecutor is compelled under state law to reveal to the grand jury the existence of exculpatory evidence in order that the grand jury may exercise its power under Penal Code section 939.7 to obtain that evidence. We recognized, however, that the Fifth Amendment guarantee that a defendant not be held to answer in a federal prosecution . . . "unless on a[n] . . . indictment of a Grand Jury" presupposed a grand jury acting independently of the prosecutor or judge, and that the function of the federal grand jury "as a protective bulwark standing solidly between the ordinary citizen and an overzealous prosecutor" [citation omitted], was equally that of a state grand jury. (Johnson v. Superior Court, supra, 15 Cal.3d 248, 253-254.) [T]he grand jury cannot fulfill its obligation to act independently and to protect citizens from unfounded obligations (In re Tyler (1884) 64 Cal. 434, 437 [1 P. 884]) when not advised of relevant exculpatory evidence.. 

(Id. at 392-393; see also, McGill v. Superior Court, supra, 195, Cal.App.4th 1454, 1498, citing Backus as stressing that ‘the obligation of the prosecutor to assure independence, procedural regularity, and fairness in grand jury proceedings is compelled by due process . . . .“) 

The prosecutor had both a statutory and a constitutional duty to make sure all this was known to the grand jury.  Standing behind the argument that he was not obligated to do so because some of the evidence might not have been admissible in a trial against Fowler alone is simply wrong.  Whatever else this information might have been, it certainly tended to negate guilt and gave reason to believe that it might have explained away the charge.

II.  
THE CASE MUST BE DISMISSED BECAUSE THE PROSECUTOR FAILED TO INFORM THE GRAND JURY OF THE NATURE AND EXISTENCE OF EXCULPATORY EVIDENCE OF WHICH HE HAD ACTUAL OR CONSTRUCTIVE KNOWLEDGE AND PREVENTED IT FROM FULFILLING ITS DUTY OF ORDERING EVIDENCE PRODUCED IT HAD REASON TO BELIEVE WOULD TEND TO NEGATE GUILT AND EXPLAIN AWAY THE CHARGES..

As mentioned above, section 939.71 requires the prosecution to advise the grand jury of the nature and existence of exculpatory evidence of which it is aware.  As also mentioned, this duty requires it to “search for and disclose” exculpatory information in the possession of any investigating agency which has worked on the case.  (People v. Superior Court (Barrett), supra, 80 Cal. App. 4th 1305.)  Also as mentioned above, section 939.7 requires the grand jury to order prosecution to advise the grand jury of the nature and existence of exculpatory evidence of which it is aware.  

Whether or not Stull had listened to the recordings or read the transcripts of the many people interviewed, the contents of many of which could not be learned merely from reading the reports, he should have done so, for he is charged with this knowledge.  To conclude otherwise would simply invite law enforcement agencies to conceal, not only from the defense but also from the prosecutor, information which might thwart them in their innate zeal to convict.  

A.  Dean Raef as Exculpatory Evidence.

Dean Raef was a businessman then unfortunate enough to have been caught up by methamphetamine.  This put kept him in contact with others caught up with the same drug and eventually led Fowler to him.  This led him to unhappy events detailed herein, including having a gun pulled on him and being required him to drive Fowler all over the place in the middle of the night as if Raef were a taxi.  His story, as related to an unknown detective on January 11, was clear and easy to follow except for where we went in San Bernardino, with which he was not very familiar.  This alone is important, especially when contrasted to the way obvious falsehoods such as by Fowler and Dennis Hernandez were related.  But, perhaps even more importantly, his story was corroborated by people with whom Raef had had no chance to confer.  The most important of these was none other than Fowler.  His Pre-Poly and the first fifty-two pages of his Poly #1 interrogation, along with many tidbits he later interspersed in the Grand Jury Version, are identical to what Dean Raef said, again having had no chance to confer.  Jimmy Ray corroborated and confirmed exactly what Raef said, as did John Aylward, Santiago Hernandez, Penny Hardeman, and Heather Vanus.  How could Fowler, Raef, and Jimmy Ray all know that Jimmy Ray had been sick in the back coming down from Raef’s house if it hadn’t happened?  The point of this is that any conscientious and able prosecutor, as Vic Stull certainly was, would have had to have known that what Raef and the others said about the Dean Raef Version was true.  There would be no reasonable doubt that Fowler had been taken to Aylward’s, to Dean’s, and then down the hill to Jimmy Ray’s as Dean Raef had said.

The only possible remaining question is when it happened, a question the defense has not definitively been able to answer at this stage of defense investigation.  The accounts of the witnesses overwhelmingly support the conclusion that it happened the day and the night before the fire, including the fact that Fowler and Raef both say they observed the fire to the west, obviously the Grand Prix fire which started the previous Tuesday.  Fowler certainly believed it had happened the night before the fire.  And obviously the detectives who conducted the interrogations thought so.  The important thing to remember at this early stage of challenging the indictment is that the evidence on when the Dean Raef Version occurred points to the fact that it was the night before the fire.  That said, as has been repeatedly said, information that it occurred the night before the fire is evidence tending to negate guilt and could explain away the charge.  The grand jury should have at least been made aware that it was likely that the Dean Raef Version occurred the night before the fire.  This alone should result in the dismissal of the indictment.

But there is more.  The grand jury knew that the statements from Fowler on which his indictment was to be based, especially his written “affidavit” stating he had got the flare to burn Aylward’s house and the only reason he didn’t is because Marty Jr. grabbed it out his hand, also said that Raef had been there.  Given the many self-contradictions in Fowler’s statements, shouldn’t the grand jury have been able to hear from someone who hopefully could tell a coherent story?  Dean Raef is obviously the most important witness in the whole case, at least for someone who wants to know the truth.  The grand jury obviously knew this and exercised their right under section 939.7 to order the prosecutor to produce Raef.  One of the grand jurors even stated that Raef “may hold the key to the missing piece of the puzzle.”

Calling Raef could not be tolerated.  To have to publicly announce that Stull was unable to convince a grand jury to indict Fowler for the fire, after all the hoopla about getting the bad guy and bringing the case home must have seemed unthinkable.  What would Ramos think, after saying he had selected this top prosecutor to “bring home the case?  What would the sheriffs think?  They had already publicly said they thought not charging him in 2004 was “bunk.”  Would they still support Stull in his forthcoming judicial election?  Opposing candidates would certainly have a lot to say about it.  Stull must have had this in his mind during his opening statement when he mistakenly said that Fowler had not said who the fourth person was.  When the grand jury had wanted Raef called, they didn’t even know his last name. 

There seems to have been still another reason not to call Raef.  The sheriffs didn’t know where he was.  Stull had certainly not contemplated calling him.  Finding him and taking his testimony might push the case over the seven-year statute of limitations for arson, which ran Sunday, October 25, 2009.  The grand jury had requested Raef’s testimony on Wednesday, October 14, 2009.  The grand jury would not be in session after tomorrow, Thursday, October 15, until Monday, October 19.  They could not get Raef at the earliest until Monday if they could get him then.  Assuming they could, that gave Stull only three additional days to get the indictment.  

While, as Stull had explained to the press, it didn’t matter in the sense that there is no statute of limitations for murder, Stull obviously wanted to get it done before that so he could charge arson.  Seeking death for setting a fire when people with existing heart conditions die from being evacuated had never been tried before.  Present counsel thinks trying must have seemed like an abuse of the death penalty process even for people who believe in the death penalty.  When the Mendocino District Attorney sought to indict the man who admitted he deliberately set the Rattlesnake Fire in 1953 for murder, the grand jury refused even though fifteen people had burned to death, fourteen of them volunteers from a church camp.  Only Riverside County had succeeded in getting death for setting a fire, and that was the Esperanza Fire of 2006 in which five firefighters had burned to death.  Yes, getting Fowler indicted would be a trophy case for Stull.  But Raef might wreck it and even getting him would certainly impair it, since seeking capital murder alone without also charging arson just doesn’t seem right.

Present counsel understands the pressure Stull must have felt.  Present counsel remembers a case he tried when he was a deputy district attorney that would have been his trophy case.  He was prosecuting four people for the felony of smoking a joint in a station wagon in which a dead, partially-burned marijuana was found under a mattress in back.  He justified the prosecution, like many young prosecutors, by the fact that together the four had twenty-two pages of rap sheets.  After a weeklong trial against some of the best defense attorneys around, the jury hung.  Present counsel was crushed.  It was the only felony of twelve he had tried and not won and he was leaving the office next week after two years.  Don Turner, the Assistant District Attorney, wouldn’t assign anyone else to it and his good friends, Pat Morris and John Kennedy, declined.
  Present counsel understands; Stull simply could not fail to get an indictment.

Charles Umeda, the grand jury coordinator, must have realized the importance of making sure the jury didn’t really want to hear Raef.  When, after Stull’s long pitch about not knowing where Raef was and that there was not enough evidence to charge him with a crime anyway—missing the point that they also wanted him to find out about Fowler—Umeda stepped in and asked if someone on the grand jury could explain to him what possible reason they could have for wanting to call Raef.  Apparently that did the trick, for the grand jury then changed its mind.

Accepting the Dean Raef Version does not alone absolve Fowler from complicity in starting the Old Fire, even if it happened the night before the fire, but it goes a long way.  The problem is that the evidence is conflicting on where Fowler went after being dropped off at Jimmy Ray’s the night before the fire.  While in jail January 2004, he told his great aunt and Heather Vanus that, after he had been dropped off by Raef at Jimmy Ray’s, he went to Mona’s, which was on Wabash not many blocks from Jimmy Ray’s.  But Jimmy Ray, his father, and his step-mother agree that Fowler had come back to Jimmy Ray’s a total of three times the following day, i.e., the day the fire started.  Being at Jimmy Ray’s that night and having been at Mona’s are not necessarily inconsistent.  Raef had driven Fowler around San Bernardino looking for weed and Wabash Street is not far from Jimmy Ray’s.  This is just one of the many loose ends the defense is still trying to pin down.  But for the purposes of this motion, the grand jury should have been aware of what the evidence could have shown about his activities a few hours before the 9 a.m. start of the fire.  

For one thing, this evidence almost conclusively shows that Fowler was not at Fuerte’s the night before the fire.  It that is true, it means that Fowler, without transportation, had to have somehow met up with Raef, who the detectives believed had gone back to Twin Peaks; had to meet up with the Valdezes, who were in Muscoy; had to plan the robbery of Aylward with them; had to have the Valdezes get Fuerte’s van without Fuerte’s knowledge; had to have gone up the hill with the intent to rob; had to have changed their minds for no reason that makes sense; had to then have decided to stop several miles from Aylward’s house and set a fire with the intent to burn his house down because Fowler was mad they hadn’t committed the robbery; had to have gotten the van back to Fuerte’s and parked it exactly where it had been sometime after the fire actually started (although Fowler had said the fire was lit hours earlier); had to get Raef back up the hill; had to get the Valdezes back to the trailer after apparently having left the younger children alone; and had to get himself back to Jimmy Ray’s that morning.  The almost-preposterous nature of this scenario, although not clearly formed in the minds of the grand jurors, is what must have prompted them to request—the law gave them the right to demand—first Fowler’s transcripts and then the witnesses.  Of course the juror felt the case was a puzzle; it didn’t make sense.  Of course Stull should have made the grand jury aware of this.  It tended to negate guilt and it would have gone far to explain away the charge.

B.  False Confessions as Exculpatory Evidence.

Did the prosecutor have an obligation to present evidence that Fowler’s statements may have been a false confession?  In a normal case, it would never occur to present counsel to make such a claim.  But this is not a normal case.  Having set forth in the preceding section the palpable absurdity of what had to be true in order to make the Grand Jury Version hold water, it seems appropriate to consider this question here.  

The first reason is the ridiculous nature of Fowler’s stories, how they grew and changed like a shape-shifter.  The detectives themselves soon knew that what Fowler had initially said, i.e., the Dean Raef Version, was true because it was corroborated by several independent witnesses almost without deviation.  Present counsel will be drafting a motion to dismiss the case for outrageous conduct now that this motion has been filed.  One of the main grounds, although not the only one, for this motion will be the failure of the Sheriff’s Dept. to document by reports most of the things they knew which tended to show the fire could not possibly have started the way Fowler said it did.  That chicanery is why present counsel doubts that Stull knew much of this information, at least not when the grand jury idea was conceived.  

In any event, this document has quoted the transcript of how master-interrogator Heard got Fowler to “concur” that he was “present.”  From the context, it is arguable that Fowler was thinking he had admitted nothing more than he had previously admitted; he had already said numerous times that he had been in Waterman Canyon earlier the night before the fire, so of course he had been “present.”  Stull’s statement to the grand jury that most people don’t incriminate themselves, especially when death is involved, is interesting in this context.  He did not say “when they know they have killed someone,” as Fowler is charged with having done to five people, merely that he was “involved.”  But of course the statement is misleading.  In February 2004 when he first made the statements that he had been present and knew who set the fire, neither he nor anyone else would have supposed that he could face death for this statement.  Present counsel suspects that not even anyone in the District Attorney’s Office would have supposed this until after the success of the Riverside District Attorney’s Office in getting death for setting the Esperanza Fire in Riverside County, set according to press accounts by a pyromaniac.  San Bernardino County could do Riverside County one better.  Moreover, Fowler at the time he made those statements knew he was facing lengthy prison time for other crimes.  As he said several times during his interrogations, it didn’t make any difference if he was convicted for setting the fire.  Would he have known that, even if he didn’t get death, he could face life in prison without possibility of parole?  Present counsel doubts it.

In their press releases, the District Attorney’s Office and Sheriff’s Dept. asserted that the fact that Fowler had mentioned the near-miss with the Lansden’s and that a flare had been used, facts not released to the press, was proof they had the right man.  But the Burgess 2006 interrogation shows that Fowler had actually been fed this information, in violation of all rules of valid interrogation, apparently because of the urgency being felt at the time to solve the case.  Det. Burgess had told Fowler he had read a report of the near-miss, and Fowler immediately picked up on it.  Sgt. Bell had told him that a flare had been used to start the Old Fire, just as Fowler had started the fire in the gopher hole as a boy.  Fowler picked right up on this as well, and started off the 2008 interrogation by almost blurting out that it had been started with a flare.  He had to have wanted to be prosecuted.  At least nothing else explains what led him to want to be known as the person who started the Old Fire.  He obviously enjoyed it.  At one point Fowler had even started laughing, apparently finding humor in his claim that he was “pretty sure” sure that he didn’t light the fire.  Burgess told him that, if he was accused of the fire and didn’t do it, he wouldn’t say only that he was “pretty sure” he hadn’t.  Neither would anyone else who could be considered “normal.”  Fowler also apparently found humor in his claim that he was 99% sure he didn’t light the fire when Burgess said that he was concerned with the 1%.  

The interrogations are filled with other instances of what Fowler must have thought were humorous instances, such as his claim in the show and tell that that the mean people in the van had tied him up and taken him to an apartment on 42nd Street where they continued to threaten him.  Since in Fowler’s nighttime tale the fire had already been started, even though it really did not start until 9 a.m. the following morning, one would suppose the detectives would have known it was false.  In spite of this, this is one of the few things about what he said that the detectives did bother to check out.  They did so by interviewing Patricia Lovario, another person not mentioned in the reports.  Then they knew the story was a complete fabrication.  A careful reading of the interrogation transcripts leave one with the unmistakable conclusion that. for much of the time, he is simply playing with his interrogators.  As he said when left alone with the Valdezes, “[I]t’s a tag team, me against you two,” adding, “It’s a big-ass game now . . . .”  Why is a different question, but the grand jury should have been advised of these matters as well.  On another occasion, Fowler told his polygrapher when asked why he had said a certain thing had started the fire because someone on the inside of his body was telling him that.

An additional set of facts bear on whether the prosecutor should have advised the grand jury of the possibility that Fowler’s statements were a series of falsehoods, uttered for reasons only a psychologist would even attempt to explain.  That is Fowler’s diagnosed illnesses.  None of this was unknown to the sheriffs, and should have been known to Stull, since Fowler told Burgess and Bell in 2006 that he was taking “psych meds.”  He explained why: “Cause I’m a schizophrenic, bi-polar, and post traumatic stress disorder, ADHD,” adding that he had been first diagnosed when he was seven and suffered from post traumatic stress disorder because he had been raped as a child.  He was then taking Haldol, Depakote, and Trapezone.  In 2003, he was supposed to be taking them but hadn’t.  Present counsel thinks that this information should also have been disclosed to the grand jury as possible other piece to the puzzle.  Does anyone doubt that these mental illnesses may cause people to act in strange ways?

Finally, and in addition to the foregoing, there is the question of false confession experts.  Present counsel does not expect the District Attorney’s Office to hire such an expert for a grand jury proceeding, especially when their obligation is merely to indict if the uncontradicted evidence supports the indictment.  But it is an argument in favor of postindictment preliminary hearings.  Present counsel hopes that he will not have to present the defense expert, Richard Leo, J.D., Ph.D., one of the foremost false confession experts in the nation, at trial.  Although he has currently been made aware of only some of the many facts bearing on this issue, it is believed that many of the aspects he will mention at trial as being common to false confessions will be found in Fowler’s statements, including that the most common crime people falsely confess to is arson and that they often build their false confessions out of facts which really happened but change the times, places, and persons.  Other aspects he is expected talk about are the effect of being falsely told that unimpeachable witnesses have identified him and being fed facts later used to purportedly verify the false statement.

C.  Other Withheld Exculpatory Evidence.

The foregoing sections dealing with Dean Raef and false confessions are perhaps the most obvious concerns raised about withholding exculpatory evidence from the grand jury.  But there are many other examples as well.  This section first mentions some of them which were withheld because they were not obtained.  The obvious ones which come to mind are what Raef’s neighbors would have said.  Would they have confirmed his claim about being home the day of the fire?  The same is true of Martin Valdez Sr.’s sister, where he and his son said they were on that day.

Other exculpatory information is contained in the recordings of interrogations and interviews but was omitted from the sheriffs reports.  Examples are Det. Williams’ omission of Fuerte’s statement that it was not possible that Fowler had taken his van and Fowler’s placement of where the fires started thousands of feet from where it actually started; the fact that Fowler was seen wearing a red ball cap turned backwards at Aylward’s on probably the night before the fire.  

Other exculpatory information was in the reports, but not presented to the grand jury, such as Off. Robertson’s report showing how disparate the “most similar” vans were picked out by Lansden and Padilla and the fact that, according to one report, Padilla said the person out of the van had “short brown or light brown hair” and in another he had “short blonde hair” and that Padilla had initially said the van was simply “gray.”

The list could go on.

CONCLUSION

For the foregoing reasons, defendant respectfully submits that the statutory and constitutional deficiencies shown by this document to have occurred in indicting him for setting the Old Fire require the dismissal of this indictment.  As mentioned, several transcripts which could be of significance have not been transcribed as this is written. Present counsel may therefore submit supplements to this already overly-long document as new transcripts become available.  In addition, time has not permitted presentation of all the points which perhaps should have been argued.  He hopes he does not have to make them at trial.  The case should be dismissed.

Date: September 18, 2011

Respectfully submitted,

___________________

DONALD W. JORDAN

Co-Attorney for Defendant
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List of Informal Discovery Requests


The following numbered informal Discovery Requests have been submitted to the prosecution pursuant to Penal Code section 1054.7(b).  Except where an earlier date is set forth at the end of a Discovery Request, Discovery Requests 9 through 18 were submitted to the prosecution on July 9, 2011 in Discovery Requests Memo 2.  Discovery Requests 19 through 27 were submitted to the prosecution on July 28, 2011 in Discovery Requests Memo 3.  Discovery Requests 28 through 34 were submitted September 7, 2011 in Discovery Requests Memo 4.  Discovery Request 35 was submitted by email September 11, 2011.


Numbered Discovery Requests which are omitted from this list were for information which has already been provided.  Because discovery is an ongoing process, statements contained in these requests may not be accurate (e.g., at the time Discovery Request 21 was submitted, present counsel thought Umeda and Stull had both been involved with prior cases presented to this grand jury whereas only Umeda had been).
Discovery Request 9 (report and recording of Raef).

 Thank you for advising of the location of the Raef interview (Electronic Disk 105 on Stull’s list).  

(a)  However, our transcriptionist states that, on the copy we have, voices start about 2 minutes 24 seconds into the recording.  Please provide a disk which includes this missing portion (prior to the statement of an unidentified detective: “How do you spell your last name again?”).  

(b)  In addition, the recording itself does not specify which detectives are conducting the interview.  What I have is the handwritten statement on my copy of the CD that says “Dean int. w/ Raymond Raef w/ Shultz & Williams”).  

Is this correct?

(c)  In addition, I find no report in the discovery concerning any contact(s) officers had with Raef, anything about how the interview on the furnished CD came about, or anything about any other statements he may have made.  

Could you please ascertain if any such reports exist and, if not, ask the officers to prepare a report on these things. 

(d)  At about three-fourths of the way through the interview with Raef, detectives showed him a photograph (or a composite?) of someone.  Raef asked if this was the person supposed to have started the fire and was told that it was.  Raef then stated that it was not “the kid” that Raef took to “the kid’s” mother’s house
 with Fowler.  

Please identify who what was shown to Raef purported to portray and provide a copy of whatever was shown to Raef.

(e)  At the very end of the interview with Raef, detectives showed him an unidentified photograph of someone and asked him if “this was the dude.”  Raef responded that he didn’t remember the person as being that fat and that it was not “the kid.”  

Please identify who the photograph purported to portray and provide a copy of it.  

(f)  Near the middle of the interview with Raef, right after a detective asks whether the kid’s name could be Jimmy (which “rings a key” with Raef), the detectives asked Raef if he could identify the house at which he dropped the kid off if he saw it again.  

Did the detectives ever take him by the house, or to any other locations, to see if he could identify it or them?  If so, please provide this information.

I think I am entitled to the foregoing information and I think the court will wonder as much as I do about the inherent unfairness of officers’ failure to write reports on the three witnesses who could best prove that the theory of the prosecution utilized at the grand jury, i.e., that Fowler was somehow in a van borrowed from Fuerte and returned without his knowledge with Valdez Jr., Valdez Sr., and Raef in the van with him when the Old Fire was started.  I think Stull and Umeda were complicit in this deception in that they talked the grand jury out of calling Raef as a witness, especially after Stull inaccurately told the grand jury in his opening statement that Fowler had not mentioned the name of the third person with him in the van
 (p. 195) and then persuaded the grand jury not to also indict Raef (as well persuading them not to also indict Valdez).  These indictments were, after all, dictated by logic: if the grand jury was relying on the truth of Fowler’s statements to indict him, why not also rely on it to indict Valdez and Raef who, according to Fowler, were crime partners?  My concerns about this are also buttressed by the fact that one detective told Valdez he believed him when he apparently cut them loose without bothering even to corroborate their story.  I don’t think the prosecution, especially when it indicts rather than proceeds by preliminary hearing, should be able to shroud what happened with the three most important defense witness in darkness by failing to prepare reports.   (See also Discovery Requests 10, 11 and 12.)

Discovery Request 10 (report and recordings of Marty Valdez Sr.).

Electronic Disk 11 contains the interview of Marty Valdez Sr. on 2/14/04.  It starts out with Valdez explaining why he is always sleepy, followed by a complete rendition to him of the prosecution’s theory of the case, with Valdez pointing out he never borrowed Fuerte’s van without permission, that doing something “that stupid” is not him, and, “like you said,” we don’t even know each other.  

(a) What I am interested in is, first, the identity of the two detectives who conducted the interview and, second, the specific identity of the one at the end who told Valdez that he was laying his money on him and that you guys are “outta here,” but warning that he wouldn’t be happy if it “ain’t what we think.”  

(b) In addition, I find no report in the discovery concerning any contact(s) officers had with Valdez Sr. other than Gina Perez’s report which merely reports that, on 6/14/04, she transported the younger Valdez children to and from the Sheriff’s Dept. while Jr. and Sr. were being interviewed and to whom the children claimed they had seen Rickie a couple of days before.  There are no reports regarding Valdez from Dets. Williams or Perez, much less from Sgt. Dean, who according to Perez were with her when she picked up the children and they picked up Jr. and Sr.  I request that reports be furnished concerning these details.

(c)  Similarly, I find no report in the discovery concerning the contact officers had with Valdez Sr. in 2000 when he was contacted twice to come to the grand jury.  Did he make any additional statements to the officers that served him a subpena or brought him to the grand jury.  

Discovery Request 11 (report and recordings of Marty Valdez Jr.).
I think Electronic Disks 1, 2, 10, and 11 contain recordings of interviews with Marty Valdez Jr. on 2/14/04 but without playing each of them to compare them with the transcripts we have I cannot be sure.  They lump interviews together on the same disk and it is difficult to connect the various transcripts to the correct Electronic Disk, especially since some interviews are duplicated, one on CD and one on DVD.

(a)  I find no report in the discovery concerning any contact(s) officers had with Valdez Jr., again other than Gina Perez’s report about the children.  And again, there are no reports regarding Valdez from Dets. Williams or Perez, or Sgt. Dean.  Such reports would help us to find out what really happened with this key witness.

Discovery Request 12 (witnesses to corroborate the Valdez’s alibis).  

Both Valdez Sr. and Jr. claimed that they were at Sr’s sister’s house (Jr’s aunt) on the day of this fire with Jennie Gonzalez, who I think is Jr’s grandmother, and others at a pink house with the address “3303,” apparently on Bronson 3 or 4 houses past First Street.   If this is true, Fowler could not be telling the truth.  I find no report mentioning this.  Was anyone from the house ever contacted?  

Discovery Request 13 (transcripts submitted to grand jury): I cannot find any transcripts of interviews in the discovery except for the USFS interview of 2008 at p. 367 and the 6/23/04 transcript of court proceedings on FSB039209 at 996.  Apparently we have not been furnished with the other transcripts submitted to the grand jury (exhibits 31-A, 32-A, 33-A, 34-A, 35-A, 36-S, & 37-A), which I understand you furnished to the competency doctors.  We do not have Bates stamped discovery pp. 726-972.  Could these be the transcripts?  If not, could you please explain the missing pages?

Discovery Request 14 (feds decline to prosecute): 

Det. Burgess wrote that the USFS was contemplating taking over the prosecution of the Old Fire perpetrator (p. 4727).  Did anyone from USFS communicate to the Sheriff’s Dept. that they had decided not to?  What did they say?  Please submit this potentially exculpatory information. 

Discovery Request 15 (all copies of jury instructions).

The grand jury secretary told Umeda jury that the jury instructions they should have were changed from the jury instructions they had previously been given and corrected instructions were provided (p. 577, 579-580).  

Please provide all copies of all jury instructions which were at any time provided to the grand jury. 

Discovery Request 16 (additional evidence on intent to kill).

In a statement made to the grand jury four days after he completed his closing argument, Stull explained that, as a representative of the DA’s Office, unless he had more evidence than he then had, he could not make the argument that Fowler was guilty on an aiding and abetting theory (which would require that they found that he intended to kill) with a lot of conviction since there is a difference between knowing that someone could die and intending to kill someone (p. 587).

Please advise if you now have any additional evidence which would now enable the DA’s Office to argue in good conscience that Fowler had the intent to kill when he set the fire.

Discovery Request 17 (evidence concerning Hernandez’s complicity).

When a grand juror stated he or she would have “dragged” Jimmy Ray Hernandez into the conspiracy, Stull stated that “we” do not believe that he was part of the conspiracy, adding that it is very sketchy that he was even there at the time the fire was started (p. 589).

(a)  Please advise whether any investigation was conducted on whether Jimmy Ray Hernandez had an alibi or was otherwise shown not to have been present at the time the fire was started.  I have no report of any contact with him, or even any of attempted contact with him other than contacting his parents.  Nor is there an Electronic Disk containing an interview of him.  All I have is his assertion of the Fifth Amendment at the grand jury.  

(b)  In view of this dearth of evidence (other than Fowler’s first two interviews, during which he said he had been with Jimmy Ray at the time the fire started), please provide the evidence on which Stull based his statement that the DA’s Office did not believe that Jimmy Ray was part of any conspiracy involving the Old Fire.

(c)  Please also provide the evidence on which Stull based his statement that “it is very sketchy” that Jimmy Ray was even at the scene when the fire started.  Did he have knowledge of any information showing this in addition to Fowler’s early statements? 

Discovery Request 18 (evidence concerning Raef’s complicity).

Near the very beginning of the interview with Raef, the detectives asked him where he was the day the Old Fire started.  Raef replied that he was at home and that he stayed home during the entire fire (i.e., he did not evacuate).  He also stated that his neighbors also remained home during the entire fire and know that Raef was home during this time.  No questions were asked about who these neighbors were.  

Please provide information as to whether the detectives ever made any attempt to verify Raef’s alibi.  If it had been confirmed, it would of course have meant that Fowler was not telling the truth when he said that Raef was with him and the Valdez’s in the van when the fire was started.

Discovery Request 19 (location where Fowler said fire started). 

 The transcript of Fowler's "Show and Tell" interview, while detectives Perez and Palomino were driving him around, includes his description of where the fire started.  This description does not seem to match up to where Padilla saw the fire start (Fowler does not mention a boulder, for example).

 Please provide information setting forth the exact spot Fowler pointed out to the detectives where the fire started, preferably with reference to paddle markers and with photographs of the spot.  (Sent by email 7/9/11)

Discovery Request 20 (campaign literature tying Stull's campaign to indicting Fowler). 

I have heard from several sources that one of Vic Stull's major themes in his recent judicial campaign was that he was the deputy DA who indicted Fowler.  It appears to me from the transcript that the indictment was improperly obtained and that at least part of his motivation was to enable him to make this claim in his campaign.  I think it unlikely that Fowler would have been held to answer in a properly defended preliminary hearing.  It appears to me that Stull and the sheriff's department withheld from the grand jury exculpatory evidence which should have been presented to the grand jury.  Examples are Fowler's pointing out the wrong place for the origin of the fire; getting Fuerte, the ex-con, to say that Fowler took the van without his knowledge when he did not believe this and, as one of his statements says, that his wife was "making thing's worse" by saying so; talking the grand jury out of even calling Dean (with Umeda's help); and by talking the grand jury out of also indicting Valdez Sr. and Raef.

 I am preparing a major motion seeking dismissal of the indictment for these and other reasons I will present.  I believe that I am entitled to show Stull's motivation for getting Fowler indicted in the way the transcript shows he did and I want to be able to show his motivation, i.e., to get fodder for his judicial campaign.  

 Therefore, I request that I be furnished with samples of Stull's campaign literature in which he mentions his role in indicting Fowler. (Sent by email 7/14/11)

Discovery Request 21 (other cases presented to this grand jury). 

The transcript reveals that the grand jury wanted to indict not only Fowler but also Valdez Sr. and Dean Raef but were talked out of it by Stull and Umeda.  Some of the jurors even wanted to indict Jimmy Ray Hernandez for asserting the Fifth Amendment and, as you know, they were talked out of even calling Raef.  (The wonder is they didn't indict Marty Valdez Jr. and charge Fowler with the murder of Harold Rathbun). The transcript also reveals that Stull and Umeda had presented other matters to this same grand jury.

I need to understand the relationship between this grand jury and Stull and Umeda, i.e., to be able to know just how “influential” they were with this grand jury based on how many other indictments they sought from them and whether they were successful and the relationship as revealed by the transcripts.  

To do so, I need the transcripts of any indictments these two deputies obtained, or were involved with, from this same grand jury.  

Discovery Request 22 (Polygraph Charts). 

Normally, I would not ask for polygraph charts since Penal Code section 351.1 purports to prohibit any reference to them both at trial and pretrial.  However, in this case, due process of law enters the picture because I contend that techniques used by Heard and Gamboa (and, since I do not have reports on some of the polygraph tests, any other polygraphers who may have done tests) have the effect of inducing false confessions.  I have explained that I believe the evidence shows that Fowler made false confessions and that Heard was instrumental in this, particularly the false statements about evidence the sheriff’s had and their statements to the subject that he or she has “failed” (or even “failed miserably”).

I therefore need copies of all charts of all polygraphs done on the case (I show that polygraphs were done on six people: Fowler (2 of them), Valdez Sr., Valdez Jr., Steve Overcast, Richard Overcast, Sina Son, & Sam Flores) so I can show them to my polygrapher to see if he agrees with your polygraphers (so I need to know if the test administrator determined the subjects were deceptive or not, the maker and model no. of any machines which were used, including ancillary equipment such as cuffs) and whether any particular named technique was followed.  

Note: These charts are not immediately required, as I must first have a polygrapher appointed.  I propose that, if one is appointed, the original charts be taken by your investigator or mine to him or her, with the other investigator present during the transportation and delivery.  

Discovery Request 23 (recording of Vanus 1/12 &14 /04). 

The Audio Tape Log you furnished me May 20, 2011 shows that Heather Vanus was interviewed by Det. Florence on Jan. 10, 11, 12, & 14, 2004 (numbers 15, 16, 17, & 18 on the list).  On the CD/DVD List Stull provided me on 1/4/10, I can only find two Vanus IV’s (Jan. 10, 2004 is Elec. Disk 42 and Jan. 11, 2004 is Elec. Disk 8); I cannot find the other two.

Would you please furnish me with the recordings of Vanus made on Jan. 12, 2004 and Jan. 14, 2004, along with pertinent information concerning the date, time, and place and who was present during the interviews?
Discovery Request 24 (Updated Sheriff’s Video Tape Log). 

Electronic disks 102 - 109 on the list of CD/DVD List provided me by Stull on 1/4/10 show nos. 13-20 on the list.   However, the numbers on the Video Tape Log received Dec. 2009 at 1D55 shows numbers only up to no. 12.  

Would you please send an updated Video Tape (or DVD) Log?  I am concerned because of the apparently missing electronic disks revealed by the up-to-date Audio Tape Log as set forth in Discovery Request 23.  

Discovery Request 25 (Transcript shown to Valdez Sr.). 

The transcript of the post-poly interview of Valdez Sr. obtained 2/14/04 (my file 4T17, p. 35), has the detective showing a portion of the transcript of what Fowler said about Valdez Sr.

Please provide the exact portion of the transcript shown to Valdez Sr.

Discovery Request 26 (Lab report of burn marks on van). 

Considerable time during Fowler’s and other’s interviews is spent on whether the burn marks on Fuerte’s van came from welding or from some other source.  I have been unable to date to find a report coverning any analysis of this issue.

Please provide the any lab report which discusses the issue of whether the burn marks on Fuerte’s van came from welding or some other cause.

Discovery Request 27 (Date of “We Tip” call to SBSD). 

Electronic Disk 36 is labeled “We Tip Call to Sgt. Dean.”  In preparing my argument for how reasonable the sheriff’s dept. was in suspecting Fowler as long as they did, I need to know the date this call was made.

Please provide the date this call to Sgt. Dean was made.

Discovery Request 28 (Follow-up on Glick’s call). 

Electronic Disk 43 contains a recording of a telephone call with no date given by Det. Williams to Sandra Glick, who called her because she had called 911.  She told Det. Williams that she had seen a man getting into a blue Nissan pickup when the Old Fire was only about ten feet across.  I found no reports concerning this information in the discovery (the Electronic Disk specifying 911 calls is currently being transcribed).

Please provide information concerning the date of Det. Williams’ call and whether any follow-up to the information she provided was conducted.
Discovery Request 29 (Follow-up on Gonzalez & Carreon). 

Electronic Disk 43 contains a recording of an interrogation of Patricia Lovario at her place of employment with no date given, however no. 31 on the Audio Tape Log provided to the defense in May 2011 shows a date of 2/17/04.  From the context, it appears that Det. Williams had gone to her apartment, for which no address is given, but no one would respond so he and others went to her place of employment.  Det. Williams told her they wanted to speak to her half-brother, Peter Carreon, and her husband, Leonard Gonzalez, apparently to confirm if Fowler had been there at a certain time.  Probably this was to check out Fowler’s claim during the Show and Tell interrogation that he had been tied up by mean people in the van and taken to an apartment on 42nd Street in San Bernardino right after the fire had been started.

Please confirm if the date the detectives talked to Lovario was 2/17/04 and provide the address of the apartment to which they went; whether in doing so they were following up on Fowler’s Show and Tell claim; whether GonzalezerH or Carreon were ever contacted and, if so, provide reports and any recordings of said contacts. 
Discovery Request 30 (Recording of Aylward & O’Brian ). 

At p. 1173 of the discovery, a report by Dep. O’Brien, dated 1/6/04, states that he recorded a telephone conversation with John Aylward.  No electronic disk with this interview was provided, although it is listed as no. 13 on the Audio Tape Log provided me in May 2011.   

Please provide a copy of this recording. 
Discovery Request 31 (Recording of Robertson & Padilla ). 

At p. 603 of the discovery, a report by San Bernardino police Officer Robertson states that he and Sgt. Boom tape recorded their interview with Gabriel Padilla on October 26, 2003.  I do not find it among the list of electronic disks.

Please provide a copy of this recording.  
Discovery Request 32 (Oehling’s notes of IV with Robert Fowler). 

Det. Williams’ report at 1D132 advises that he was given a copy of notes Ms. Oehling, Robert Fowler’s probation officer, had taken when she interviewed Robert and he said he thought Fowler lit the Old Fire.  I do not find this in my file.

Please provide a copy of Oehling’s notes.

Discovery Request 33 (Report re Vanus interview 1/9/04). 

In Discovery Request 23, I requested information concerning Heather Vanus’s interviews on January 12 and 14, 2004.  Since making that request, I have come to realize from the transcript of the January 10 interivew that she had been interviewed the night before, when she was asked about Fuerte and shown a photo of his van.  I do not find any report of this interview.

Please provide a copy of a report or recording of the detectives’ contact with Heather Vanus on the evening of January 9, 2004.

Discovery Request 34 (Fowler’s map showing where fire started). 

My copy of the transcript of the Post Poly #1 interrogation (on the same electronic disk as the Poly #1) at page 83 shows that Fowler drew a map of where the cigarette that started the fire had been thrown out.  I do not find it in the discovery.

Please provide a copy of this map.

Discovery Request 35 (Investigation by Federal Agents). 

Near end of the transcript of the interrogation of Fowler by Forest Service agents on February 28, 2008, they obtained information from Fowler on other person so that they could contact them.  I find nothing in the discovery pertaining to any contacts or interviews they may have conducted.

Since Penal Code § 1054.1 requires the prosecution to provide discoverable information “if the prosecuting attorney knows it to be in the possession of the investigating agencies,” and since your office has been so informed by the interrogation your office was sent (3D624), please make inquiry to ascertain if there is any such information and, if so, please provide it.  (Submitted by email 9/11/2011.)

PROOF OF SERVICE
I, the undersigned, declare:

I am employed by Donald W. Jordan, an attorney admitted to practice in all state and federal courts having jurisdiction in the State of California.  My business address is PO Box 5880, Sugarloaf, CA 92386.  I am familiar with the law firm’s mail procedures, which insure in the ordinary course of business that documents prepared for mailing are promptly placed in a United States mail depository, duly addressed and with postage prepaid.  I am over the age of eighteen and not a party to this action.

On the date set forth below, I served a true copy of the following document(s):

NOTICE AND MOTION TO DISMISS THE INDICTMENT FOR FAILURE TO PRESENT EXCULPATORY EVIDENCE TO THE GRAND JURY; STATEMENT OF FACTS; POINTS AND AUTHORITIES; AND EXHIBITS
on the party(ies) listed below by following the law firm’s mail procedures, 

addressed as follows:

	Robert Bulloch

Deputy District Attorney

Office of the District Attorney

315 N. Mountain View Avenue

San Bernardino, CA 92415

RBulloch@sbcda.org

909-387-6438 fax

	


__x_ Email Service.  If the forgoing blank has been checked, I also sent ____ sent instead _​ x _, on the same date, a true copy of the above document(s) by email to each of the party(ies) to which an email address has been appended to the above address(es), which I sent to the email address(s) shown.

____ Fax Service.  If the forgoing blank has been checked, I also sent ___ sent instead __ _, on the same date, a true copy of the above document(s) by fax to each of the party(ies) to which a fax number has been appended to the above address(es), which I sent to the fax number(s) shown.

____ Personal service.  If the foregoing blank has been checked, instead of service by mail, the person whose signature appears over the “Person serving by personal service” line below effected personal service of a true copy of the above document(s) on the party(ies) indicated below:

	Person served ___________________________

Title ___________________________________

Party served _____________________________

Place served ____________________________

Date served                   Time served                  
	Person served ___________________________

Title ___________________________________

Party served _____________________________

Place served ____________________________

Date served                      Time served               


I declare under penalty of perjury and the laws of the State of California that the foregoing is true and correct.

Date:                                                                       Date: 

________________________________                   __s/Donald W. Jordan_____________________

 Person serving by personal service                           Person serving by mail, email, and/or by fax.

� The citations show the volume number on the left, the symbol for the type of file material, and then the page or document number with pages after a colon.  “A” is Attorney Workproduct, “D” is Discovery, “ED” is Electronic Disk, “GJ” is Grand Jury Transcript, “PUB” is Publicity, and “T” is Transcripts.  Present counsel will provide a copy of any portion of his file cited in this motion on request.  


     Some of the information relevant to the defense in the possession of the San Bernardino Sheriff’s Department or District Attorney’s Office was not initially provided.  Accordingly, as permitted by law, informal discovery requests have been submitted.  (See list of submitted discovery requests attached hereto as an exhibit at E1.)  None of the information requested has been provided.  The hearing on this motion should not be held until this information has been provided or litigated.  In addition, since the enormity of the deception imposed on the grand jury could not be appreciated until the defense had gone through the entire massive file, the defense investigation is on-going.  Supplements to this motion may be filed.


      Supervising Deputy District Attorney Robert Bulloch, who was assigned the case in 2010 when Victor Stull was elected judge, was out of the office all August until September 6.  He has had no chance to respond to the discovery requests.  Present counsel understands that Deputy District Attorney Annemarie G. Pace had been assigned the case prior to Stull, before she was appointed judge, but does not know who was in charge in 2004 when the case was rejected for prosecution.  So far as present counsel knows, Bulloch had nothing to do with the case prior to 2010.   


� 2GJ257.


� The time was established by Kurt Yearout, a U.S. Forest Service Fire Engineer (or “station engineer”) stationed at Station #36 in upper Waterman Canyon above its northern intersection with highway 18.  He happened to be driving to work when he noticed a “dark black column of smoke” coming from lower Waterman Canyon so he drove that route to his station.  When he testified, Yearout said that his memory of the time was “blurred,” but that it was “early.”  (1 GJ 202.)  However, the report prepared by Det. C. M. Ilizaliturri, a member of the Bomb/Arson Detail of the Sheriff’s Special Investigations Division, dated 12/20/03, stated that Yearout had told him that he had made the observation between 9:10 and 9:12 a.m.  The report also stated that Yearout had told him that, by the time he got to the place of origin, no other vehicles were in the vicinity and that the fire was approximately 50’ by 50’ in size.  (1 GJ 202-203.)


� The place was established by a photograph taken of the fire about 9:20 a.m. by John Neary, a motorist with a camera who with his wife happened to be driving up highway 18 to Lake Arrowhead.  Yearout’s truck is visible in one of the photographs.  (1 GJ 197, 203.)  A diagram of the location of the origin of the fire was prepared on October 26, 2003 by Forensic Specialist Kim Branson.  (See diagram at E12.)


� The Fire Chief’s Report, which perhaps erroneously called the Old Fire “the largest fire in California history,” listed the total damage: Total Acres: 91,281 acres; Firefighters Assigned at Peak: 4,211; 12 injuries; 6 deaths; 940 homes destroyed; 35 homes damaged; Dollar loss: $37,650,000; 30 commercial properties destroyed.”  (San Bernardino County Fire Chief’s Association. Lessons Learned Report, Fire Storm 2003 “Old Fire,” p. 4, ED117.) 


� (KABC News. 10/20/09, Man charged with Murder in 2003 Wildfire, ED117.)  In 2009, Ramos was asked by long-time Riverside Press-Enterprise columnist Cassie McDuff about charging the person who started the Old Fire with the murder of the people who died in the mudslide.  Stull responded, as the article continued: “Unfortunately, the mudslide came too long after the blaze to prove that it wouldn't have occurred without the fire, Deputy District Attorney Vic Stull said.  But prosecutors did consider it.”  (Riverside Press Enterprise, McDuff, C., Emotions Raw in Old Fire, 10/20/09, ED117.)


� At one point a dozen fires were burning out of control in Southern California, fueled by Santa Ana winds and drought-stricken foliage.  More than 14,000 firefighters were deployed in an arc around Los Angeles to the Mexican border. By November 2, 2003, twenty people had been killed and 3,000 homes and 740,000 acres burned, with over 100,000 evacuated.  (NY Times, 11/2/03, ED117.)  CNN announced that there were “13 wildfires raging in California from Simi Valley to San Diego.”  (CNN, 10/29/03, ED117.)


� Report by Palomino, 10/29/03, at 1 D 29-30.


� West Coast 911, 10/25/09, The 2003 Old Fire: pain, loss and, finally, some closure six years later (story by SB Sun), 1PUB12, p. 3 of 8.


� Riverside Press-Enterprise, 6/12/09, Larocco, P., Hot Suspect in Old Fire, ED117.


� Report by SBPD Off. Robertson, 10/27/03, at 5D603.  Photos of the three suspect vans are attached at E8.  The Astro Van on top is Fuerte’s.  The Venture Van Padilla thought looks “most similar” to the van he saw is in the middle.  The Express Cargo van Robert Lansden thought nearly collided with him is on the bottom.    


� Report by Palomino, dated 2/14/04, at 5D1175.  This interview was conducted the day after she and Det. Palomino had accompanied Fowler up the canyon when he said the fire started nearly a mile further up the road than where it really started.


� Glick’s 911 call is being transcribed.  At an unspecified time, Det. Williams called her back and recorded the call.  (5T29.)  No report was made of the detective’s conversation.  A discovery request is pending for whether detectives followed up on the information she provided. 


� Report by Castillo, A, 10/6/09, at 1D153.


� Report by Williams, J., 10/30/03, at 1D126-128; transcript at 4T21.  A photo of the van that Robert Lansden picked as “most similar” to the one that nearly collided with him is the Chevrolet Express Cargo Van at the bottom of E8; a photo of the one Gabriel Padilla picked as “most similar” to the one he saw someone get out of and start the Old Fire is the 2004 Chevrolet Venture Van in the middle; a photo of Richard Fuerte’s 1996 Chevrolet Astro Van is at the top.  


� Id. at 1D129.


� San Bernardino Sun, 10/31/03, Cruz, M., Search Continues for Old Fire Arson Suspect,” ED117; William Maxfield, San Bernardino County Fire Chief’s Association, Lessons Learned Report: Fire Storm 2003 “Old Fire,” p. 5, ED117.


� Stull referred to this “one fateful call in early 2004” and said, “Nothing ever came close to having the legitimacy and specificity that that led them to Rickie Lee Fowler.”  West Coast 911, 10/25/09, The 2003 Old Fire: pain, loss and, finally, some closure six years later (story by SB Sun), 1PUB12, p. 3 of 8.  With this recommendation, she would be entitled to the $110,000 reward for “capture and conviction” if Fowler is convicted.  (See offer in the Big Bear Grizzly version of the wanted poster at E9.)


� Report by Palomino, G., dated 1/30/04, at 5D1151.


� 5D1152-1154.


� 1D1157.


� 1D1162.


� Report by Williams, J., 10/26/04, at 1D141.


� Report by Williams, J., 10/26/04, at 1D132.  This van and the vans picked out by Robert Lansden and Gabriel Padilla as “most similar” are shown at E8.


� Report by Branson, K., 2/5/04, at 4D698.


� Report by Wojcik, C., 1/14/04, at 4D695.


� Id. at 1D134; Palomino thought that he and the other detectives left for Utah January 7, report at 5D1160.


� Transcript of interviews at 5T24:27


� Id. at 5T24:54, 57.


� Report by Perez, G., 5/25/04, at 5D1168.  This conversation was not recorded.


� Report by Perez, G., 1/10/04, at 5D1174.


� Report by Perez, G., 1/10/04, at 5D1177.


� Report by Williams, J., 10/26/04, at 1D140.  On Jan. 14, Fowler told Heather Vanus that after he had been dropped off at Jimmy Ray’s, he had gone to Mona’s.  (6T36.)  He said the same thing to Heather Vanus when she visited him in jail.


� Transcript of interview, 1/14/04, at 3T9. 


� Report by Florence, D., 1/9/04, at 5D1135.


� Report by Florence, D., dated 1/9/04, apparently the day before the interview, at 3D573.  The report covers both the interviews and says the interviews were conducted on Jan. 10 at 2031 hours (8:31 p.m.) on Jan. 11 at 1830 hours (6:30 p.m.).  In the transcripts, Det. Florence states the date of one interview was Jan. 10 at 8:31 p.m. (6T37) and the other was Jan. 11 also at 8:30 p.m. (4T22).


� 6T37.


� 4T22.


� Report by Florence, D., 1/22/04, at 3D580.


� Transcript of jail visit, 1/14/04, at 6T36.


� Report by Schultze, S., 1/13/14, at 3D623.


� Report by Florence, D., 1/21804, at 3D578. 


� Report by Palomino, G., 5/15/04, at 5D1180.


� Transcript at 6T30:2.


� 6T30:5.


� 6T30:8.


� Report by Williams, J., at 1D145.


� Transcript of interview, 1/14/04, at 3T14.


� The foregoing is largely taken from the transcript of Fuerte’s 1/11/04 interrogation at 4T20.


� Id. at 1D144.  


� Transcript of interview by Palomino, G., January 11, 2004, at 4T20:27.


� Report by Palomino, G., 1/11/04, at 1D53.  The interrogation was not recorded.


� Report by Perez, G., 4/1/04, at 5D1191.  The interrogation was not recorded.


� Report by Palomino, J., 1/19/03, at 1D24.


� Report by Palomino, J., 1/19/03, 1D25.


� Report by Perez, G., 5/20/04, at 5D1183.


� Transcript at 7T39.


� 7T39:3.


� 7T39:9.


� 7T39:17.


� According to Jack Luna, Luna was Cathy’s boyfriend.  (Report by Williams, J., at 1D145.)


� 7T39:19.


� 7T39:25.


� 7T39:27.


� 7T39:35/


� 7T39.40.


� The so-called polygraph examination in cases like this one is nothing like a normal one where the examiner is really trying to find out if the subject is telling the truth.  As occurred with Fowler, the Valdezes, the Overcasts, and others in this case, the “polygraph examination” is the interrogation really designed to break down the subject.  The usual procedure is to explain to the subject that the examination is purely voluntary and falsely that it can be terminated by the subject at any time; that the machine is never wrong; how wonderful the polygrapher is (especially if it is Bob Heard); then ask the subject a series of embarrassing questions (“Have you ever wanted to hurt somebody bad?); then ask the subject a series of questions implying that his or her involvement was only minimal (“You are not a bad person just because you happened to be there and someone else did something you didn’t know would happen.”); then, if the subject does not say what the examiner wants, tell the subject that he or she failed the examination (often, “You failed miserably”); falsely inform the subject that witnesses have positively placed the subject at the scene; forcibly accuse the subject of deliberately lying (“I know that you were there!”); and then repeat the process multiple times.  


     Some law enforcement agencies have adopted this procedure as standard because the prosecution believes that juries will be shielded from learning of these coercive procedures by Evidence Code section 351.1 which purports to preclude any reference to the polygraph, even in pretrial proceedings.  The defense intends to challenge the applicability of this section in this case as violating constitutional provisions precluding coercive interrogations designed to produce false confessions.  Aided by Fowler’s peculiar disposition to want notoriety and to cause misery to others, that is what the defense contends happened in this case.  


     The evidence at the motion to suppress the false confession to be filed will include a showing that, two weeks before Heard interrogated Fowler in this case, he coercively interrogated one Gomez during a purported polygraph examination and got him to say that he had been the one who fired the shot at the victim.  At the trial of the driver of the car, Zeus Serrano, Gomez testified that he had been in the car when Salgado fired the shots, Riverside Deputy District Attorney Samah Shouka, the prosecutor, confirmed on the record that Heard had induced a false confession.  (People v. Zeus Serrano, RIF106251.)


� Transcript at 1T6.


� This would have been the Grand Prix fire which had started the preceding Tuesday.


� Present counsel’s copy of transcript 1T6 at pp. 68-69.


� Transcript at 2T7:79.


� A discovery request for the map is pending.


� Transcript at 1T4.


� Present counsel has been advised that the distance from St Sophia Camp, as it is properly called, is about 1.8 miles from the stop sign at the bottom.  The rock where the fire started is about 1.1 miles up the canyon.


� 1T4:24-25,


� Transcript at 1T3.


� 1T3:19-22.


� From almost the inception, Fowler had insisted on getting some of the papers used on the test, probably the list of questions asked.


� 2T3:18.


� Report by Perez, G., 2/14/04, at 5D1180.


� Transcript at 3T11.


� Transcript at 6T33.  The summary of this transcript is inserted at this point because it ties in to Valdez Sr.’s interrogation when Valdez Jr. is brought in.  Although the Valdez’s were interrogated at least six times, no report summarizing this or any other Valdez interrogation has been found in the discovery.


� As explained supra at footnote � NOTEREF _Ref303567533 \h ��67�, this was not the usual polygraph either. 


� 6T33:39


� 6T33:48.


� 6T33:51.


� A discovery request is pending for information what was contained in the this and the subsequent statement read to Valdez Jr.


� 6T33:51.


� 6T33:62.


� Transcript at 6T35.  


� At this point, the interrogation on this disk ends.  After going through one side of another disk which was blank, the defense transcriptionist found another at 3T13 which picked up the interrogation in context.  What follows is taken from this latter transcript.


� Present counsel is assuming the detective was Det. Williams because there is a reference by the “2nd Detective” to “Joe,” Det. Palomino’s first name, at the end of Valdez Jr.’s Post-Poly Interrogation.  Present counsel is awaiting responses to the discovery requests to resolve this question.


� 3T13:8.


� 3T13:16.


� 3T13:32.


� Transcript at 3T15.


� Report by Perez, G., 3/10/04, at 5D1187.


� 6T29:19.


� Transcript at 6T29.


� Report by Perez, G., 3/10/04, at 5D1188.


� Inland Valley Daily Bulletin, 6/13/09, Nelson, J., Two suspects identified in catastrophic Old Fire, 1 PUB [Publicity] 4, 4 of 10.


� West Coast 911, 10/25/09, The 2003 Old Fire: pain, loss and, finally, some closure six years later (Story by SB Sun), 1PUB12, pp. 2 & 3 of 8.


� Riverside Press-Enterprise, 6/19/09, McDuff, C., They Had Eyes on Fire Suspect, ED117; but see, Rim of the World, 10/21/09, Neufeld, M., Indictment Names Fowler as Old Fire Suspect, ED117, referring to a “white or tan van.”


� 4T19:22.


� Report by Burgess, D., 12/13/06, at 3D591.


� In his report at 3D591, Burgess wrote that Sgt. Frank Bell had been with him during the interview.  The defense transcriptionist, however, transcribed that Burgess had introduced Sgt. McDowell to Fowler at the beginning of the interview.  Bell’s testimony at the grand jury shows that he is the one who was with Burgess.


� Transcript at 4T19.  This transcript is the only transcript of any interrogation of anyone furnished to the defense in discovery.  (3D627.)  Citations in this document are to the transcription done by the defense transcriptionist because that was summarized first by present counsel.  The two transcripts have not yet been compared.  A discovery request for all transcripts, including those admitted at the grand jury proceeding, is pending.


� 3T10:54.


� 4T19:5.


� 4T19:6.


� In his testimony before the grand jury, Sgt. Bell stated that when they had listened to the recording, Fowler had said he remembered striking the flare.  This is presumably the portion of the interrogation to which he had reference.  Present counsel has not had a chance to listen to this part again to try to ascertain exactly what was said.


� 4T19:8


� 4T19:13.


� 4T19:22.


� Fowler’s C-file indicates that he was in Salinas Valley State Prison, located in Soledad, in February 2008, not Solano State Prison in Vacaville, where Det. Burgess said he and Det. Rodriquez spoke to him to find out if he would talk to the Forest Service agents.  Vacaville is where the California Medical Facility, a psychiatric hospital, is located, and, because Fowler was in a medical health unit, he may have been transferred there.  The Forest Service agents reported that they interrogated Fowler at Soledad State Prison, which is next door to Salinas Valley State Prison.


� Report by Burgess, D., 1/10/10, at 21D4727.


� The agents 


� They may have believed this because Stull, in his opening statement to the grand jury, told them that Fowler had been interviews twice, once on February 13 and once on February 14, 2004.  (1GJ194.)


� The transcript is confusing.  Matthews apparently thought the van was in a turnout on the right side of the road with the van facing south at the time Fowler was describing.  Present counsel thinks Fowler had the van facing north at the time.  If the van was facing south and Little Marty threw it to his right, this seems to indicate Fowler is saying the fire started on the west side of the road.  This was clarified at p. 30 when Fowler explained that he was 90% sure that the fire started on the right side if one was going up and on the left if one was going down.  In other words, Fowler was saying the fire started on the west side of the road.  It actually started on the east side.


� 4T10:40.


� Photocopy at 3D626.


� A discovery request is pending for any information the district attorney’s office may have concerning further investigation done on the case by federal agents.  If they were not furnished anything other than the one interrogation, the defense will subpena the Forest Service for anything else.  


� West Coast 911, supra, 10/25/09, The 2003 Old Fire: pain, loss and, finally, some closure six years later (story by SB Sun), 1 PUB 12, p. 3 of 8; SB Sun, 10/20/09, Glenn, S., Murder, arson charges filed against Old Fire suspect., 1 PUB 7, p. 6 of 10.


� Riverside Press-Enterprise, P. Larocco, Hot Suspect in Old Fire, 6/12/09, ED117.


� The Sacramento Daily Union reported that a third of all property in the state California was lost.  One house in eight was destroyed and seven-eights of them were damaged.  There are no reliable estimates of loss of life from the flood but one Chinese immigrant said that 500 of his countrymen died.  Much of the Inland Empire became a great inland lake flooding where this court’s courthouse now stands. (See, The Great California Flood of 1962, The Fortnightly Club of Redlands, 2007 at http://www.redlandsfortnightly.org/papers/Taylor06.htm.)  The 1962 flood was three times as severe as the 1938 flood which created what we now know as the Santa Ana wash and killed fourteen.   


� San Bernardino Daily Sun, 5/19/10.


� (Riverside Press-Enterprise, 6/12/09, P. Larocco, Hot Suspect in Old Fire, ED117.)  Fowler did not respond to subsequent correspondence.


� Fowler’s CII rap sheet at 1D1-9.


� Report by Castillo, A., 10/6/03, at 1D153.


� Report by Wojcik, C., 11/6/03, at 4D692.


� Report by Wojcik, C., 11/24/03, at 4D705, 717.


� Report by Criminalist McCauley, J., 9/24/09, at 21D4731.


� A recess was taken in the midst of playing the recording.  When the proceedings resumed, the secretary advised that she had counted the jurors and that there were 18.  (2GT412.)


� The transcript reads, “that near the point in time,” which present counsel thinks must be in error.


� One of the grand jurors was absent during these proceedings.  (2GT453.)


� Another grand juror was ill, but there were still 18 present.  (2GT456.)


� Present counsel considered the show and tell as a separate interview. 


� Stull appears to have been a little rattled at that point.  He thanked “Mr. Fuerte” for coming back and, when corrected by Valdez Sr., referred to him as “Mr. Fuerte” a second time.  Valdez Sr. then asked Stull what Stull’s name was.  Stull replied, “Valdez.”  (2GT519.)


� RimoftheWorld.net listed the press conference participants as District Attorney Michael Ramos; Deputy District Attorney Victor Stull; County Sheriff Rod Hoops; County Fire Chief Pat Dennen; San Bernardino National Forest Supervisor Jeanne Wade Evans; San Bernardino City Fire Chief Mike Conrad; CALFIRE Public Information Officer Bill Peters; County Supervisors Chairman Gary Ovitt; County Supervisor Josie Gonzales; and County Supervisor Neil Derry.  (RimOfTheWorld.net, 10/21/09, Neufeld, M., Indictment Names Fowler as Old Fire Suspect, ED117.)


� West Coast 911, supra, 10/25/09, The 2003 Old Fire: pain, loss and, finally, some closure six years later (story by SB Sun), 1 PUB 12, p. 3 of 8


� SB Sun, 10/20/09, Glenn, S., Murder, arson charges filed against Old Fire suspect., 1 PUB 7.


� CBS News.com, 10/20/09, ED117.


� Robert Lansden’s purported identification of Martin Valdez Jr., from a six-person group of photographs occurred on September *, 2009


� SB Sun, 10/20/09, Glenn, S., Murder, arson charges filed against Old Fire suspect, 1 PUB 7.


� West Coast 911, 10/25/09, The 2003 Old Fire: pain, loss and, finally, some closure six years later (story by SB Sun), 1 PUB 12, p. 3 of 8.


� Riverside Press Enterprise, McDuff, C., Emotions Still Raw in Old Fire, 10/20/09, ED117.


�  Riverside Press-Enterprise, 6/12/09, Larocco, P., Hot Suspect in Old Fire, ED117.


� Fowler never specified how Raef came to join them, although in the Burgess 2006 interview Fowler said that he had been picked up and that Raef was in the van with the Valdezes.  Although defense interviews have not yet been done, there is no indication that Raef ever met either of the Valdezes.  At first Fowler said he could not remember the name of the fourth person but toward the end of the interview he gave Dean Raef’s name and described him as a locksmith in Twin Peaks.  This was the first time Fowler had ever implicated Raef although in his first two interrogations he indicated he had been with a Dean who was a locksmith in Twin Peaks.  In the USFS 2008 interrogation, he stated that his previous statements that Dean had driven him and Jimmy Ray Hernandez down the hill the night of the fire were not true. 


� In fact, as shown by a photograph of the Old Fire taken by one John Neeri a few minutes after it was started, the fire started on the east side of the road.  In addition, Fowler said they left Fuerte’s at about 2 a.m. and so the fire would have been lit sometime in the very early morning.  In fact, it was started about 9:12 a.m.  In addition, the place Fowler described as being the place where the fire was started is very different from the actual place the fire started.  On these points, the interrogators repeatedly asked Fowler if he could be mistaken.  Of course he said yes, that he had been high.  He was sure of the spot where the fire started because he had shown a detective the exact spot.  This was during the “Show and Tell” on Feb. 13, 2004, but that place, as Fowler described it in the recording of his conversation, described a place that was nothing like where the fire actually started.  The detectives who conducted the Show and Tell, Dets. Perez and Palomino, prepared no report concerning it.  An informal discovery request for specific information as to the spot pointed out is pending.  Fowler rose to his highest level during the Show and Tell, as he described how he was tied up and kidnapped and taken to an apartment near 40th and Sierra Way after the fire had been lit.  In a later interrogation, he told the detectives that none of that was true.  


� See McGill v. Superior Court (2011) 195 Cal.App.4th 1454, 1498, fn. 26.  Justice Mosk observed in Hawkins v. Superior Court (1978) 22 Cal.3d 584, 591, that, “The domination of grand jury proceedings by the prosecuting attorney no doubt derives at least in part from the grand jury's institutional schizophrenia: it is expected to serve two distinct and largely inconsistent functions — accuser and impartial factfinder.:


� Several years later present counsel was knocking on doors during his campaign for Democratic Central Committee and one of them turned out to be one of the defendants.  Present counsel tried to cover his face and apologize for being at the wrong house but was recognized.  The former defendant still knew his name and said there were no hard feelings.  After present counsel apologized and explained that his views had about marijuana had changed diametrically, he accepted the man’s offer to join him for a beer and a joint.  


� From the interview it is clear that this was Jimmy Ray Hernandez, who was actually dropped off at the house of Penny Hardeman, his mother-in-law, and of his father, Santiago Hernandez.


� He later told the grand jury that Dean’s last name was “Locksmith” (p. 503), although he did ultimately provide the last name (p. 519).
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