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	CASE NO. FSB904563

NOTICE AND MOTION TO DISQUALIFY DISTRICT ATTORNEY; STATEMENT OF FACTS; DECLARATION; AND POINTS AND AUTHORITIES
Date: October 14, 20111

Time: 8:30 a.m.

Dept: S19


PLEASE TAKE NOTICE that, at the date, time and place set forth above, defendant Rickie Lee Fowler will move this court to disqualify the District Attorney’s Office from prosecuting this case and asks the court, after considering the statement of facts, declaration of counsel, and exhibits, to order an evidentiary hearing concerning the facts alleged. 

This motion is based on this notice, Penal Code section 1424, the statement of facts incorporated herein from the motion to dismiss for failure to present exculpatory evidence, the attached declaration of Donald W. Jordan and points and authorities, exhibits of newspaper articles to be filed prior to the hearing on this motion, the court’s file, and on such other matters as may be presented to the court at the time of hearing.

INTRODUCTION

When present counsel was preparing the motion to dismiss for failure to present exculpatory evidence to the grand jury, it did not occur to him that a motion to recuse the District Attorney’s Office was necessary.  This is probably because of the cordial and professional relationship he has had with Deputy District Attorney Bob Bulloch, a worthy adversary on whose word one can always rely.  But after reading the motion, co-counsel Michael Belter immediately recognized the need for a recusal motion and he is right.  The exculpatory evidence motion blames District Attorney Michael Ramos for using a scapegoat to gain political advantage, whether through ignorance, negligence, or with deliberate intent.  Because the prosecution is seeking death, the motion necessarily claims that District Attorney Ramos was willing to have a man he knew or should have known is probably innocent executed for his own personal advantage.  When the District Attorney is the one alleged to have become personally involved, a motion to disqualify applies to the whole office.

STATEMENT OF FACTS

The statement of facts set forth in the motion to dismiss for failure to present exculpatory evidence to the grand jury, filed herein September 19, 2011, is incorporated herein.

DECLARATION OF DONALD W. JORDAN

I, Donald W. Jordan, declare:

I am one of the attorneys for Rickie Lee Fowler.  I could testify to the following matters from personal knowledge except as to matters declared on my information and, as to any such matters, I believe them to be true. 

1.  The statement of facts set forth in the motion to dismiss for failure to present exculpatory evidence to the grand jury was based on (1) reports contained in the discovery provided the defense by the prosecution; (2) transcripts of recorded interrogations and interviews conducted by members of the Sheriff’s Dept. and others; and on newspaper accounts which present counsel personally observed, either in print or on line.  To the best of my ability, the summaries of the reports, transcripts, and newspaper accounts contained in the statement of facts are true and correct and fairly represent the content summarized.

2.  The statement of facts in the motion to dismiss sets forth the facts on which present counsel has made his claim that personnel of the District Attorney’s Office knew or should have known that Fowler’s purported confession was false.  Reading the transcripts and comparing them to reports made available in the discovery show that the Sheriff’s Dept:


(a)  Failed to investigate whether it was true that Martin Valdez Sr. and Martin Valdez Jr. were at their sister’s house, as they claimed in their statements, at the time Fowler claims they were with him in Fuerte’s van setting the Old Fire;


(b)  Failed to investigate whether it was true that Dean Raef was at his home, as he claimed and stated that his neighbors could confirm, at the time Fowler claims he was with him in Fuerte’s van setting the Old Fire;


(c)  Failed to adequately investigate whether Fowler’s account of how Martin Valdez Sr. took Richard Fuerte’s van is true, and caused Fuerte when threatened with being charged with setting the Old Fire to tell the Grand Jury that his van had been taken without his knowledge when in fact he did not believe it had been taken, and failed to prepare a report of Denise Quesenberry’s recorded denials that it was taken and failed to interview Alma Wagner, who was present at the time the van was falsely claimed by Fowler to have been taken and does not think it could have been taken.  


(d)  Failed to adequately investigate whether Fowler’s account of where he was the day before and the day the Old Fire was set, as set forth in his initial statements, i.e., having been taken the afternoon of the fire to Aylward’s by Santiago Hernandez and Penny Hardeman; then to Raef’s by Aylward and Jesse Saiz: then later that evening to his father’s home where Jimmy Ray lived by Raef; then around San Bernardino by Raef; then to Aylward’s by Raef; then back to Jimmy Ray’s by Raef; and then, on the morning the Old Fire was set, possibly to Ramona Gonzalez’s and back to Jimmy Ray Hernandez’s.


(e)  Failed to prepare some reports on interviews which tended to show that Fowler’s claim to have been in Fuerte’s van with the Valdezes and Raef at the time the fire was set was false;


(f)  Failed to prepare some reports on interviews which tended to show that Fowler’s claim to have been driven up and down the hill, as set forth in paragraph 2(d) above, was true; and


(g)  Failed to prepare reports of the show and tell interrogation which show that Fowler did not know where the Old Fire started in Waterman Canyon.

3.  The sheriff’s inadequate investigation, which attempted also to conceal the true facts of the case, as set forth in paragraph 2 above, was apparent from reading the discovery and listening to the transcripts of the recordings of interrogations and interviews with potential witnesses and was therefore known to, or should have been known to, members of the District Attorney’s Office who prepared the case for indictment, including then-Supervising Deputy District Attorney Victor Stull.  As such, this was also known to, or should also have been known to, District Attorney Michael Ramos.

4.  District Attorney Ramos was advised of the nature of the investigation, as shown by his statements to the press, several years after the Old Fire had been set, that he had now selected one of his top deputies, Victor Stull, to “bring the case home.”  District Attorney Ramos spoke at a press conference called to announce the issuance of the indictment on October 20, 2009, in which he took credit on behalf of his office for charging Rickie Lee Fowler with setting the Old Fire or with having aided and abetted others to do so when, as set forth above, he knew or should have known that this was not true.  In addition, District Attorney Ramos was one of Stull’s three main supporters in Stull’s campaign to be elected judge in the June 2010 election, as shown by the prominent display of District Attorney Ramos’s name (along with that of Sheriff-Coroner Rod Hoops and the presiding judge of the court) on the poster advertising Stull’s fundraiser held at the Arrowhead Country Club shortly before the election.

5.  At the time the indictment of Fowler was obtained, District Attorney Ramos was an elected official and then-Supervising Deputy District Attorney Victor Stull was striving to become an elected official.  As such, both were dependent on popular support.  Because of public criticism that the District Attorney’s Office had not indicted anyone for setting the Old Fire even though they had an eyewitness to its start, both Ramos and Stull stood to politically gain from having been responsible for indicting Fowler even though, as set forth above, they knew or should have known that he probably did not do so.  They therefore had motivations ulterior to merely prosecuting the person who set the fire based on credible evidence.  Here, they knew or should have known that even the detectives who interviewed the Valdezes and Raef and Jimmy Ray Hernandez accepted what they said as true, which necessarily leads to the conclusion that what Stull presented to the grand jury was probably not true.

6.  For the foregoing reasons, I believe that District Attorney Ramos has a personal stake in the outcome of this case, in that the motion alleges that he breached the duties imposed on him as District Attorney, as set forth by the California Supreme Court: “The duty of the district attorney is not merely that of an advocate.  His duty is not to obtain convictions, but to fully and fairly present to the court the evidence material to the charge upon which the defendant stands trial. . . .”  (In re Ferguson (1971) 5 Cal.3d 525, 531.)  This certainly also applies to a grand jury.  Because of this, I believe that he and his office are, and should be, disqualified from further prosecution of this case.
I declare under penalty of perjury and the laws of the State of California that the foregoing is true and correct. 

Date: September 26, 2011
___________________

DONALD W. JORDAN

POINTS AND AUTHORITIES

I.

In General: Recusal of Prosecutors:

The law and procedures for disqualification of a district attorney from prosecuting a case are set forth in Penal Code section 1424, which provides in relevant part: 

(a)(1) Notice of a motion to disqualify a district attorney from performing an authorized duty shall be served on the district attorney and the Attorney General at least 10 court days before the motion is heard.  The notice of motion shall contain a statement of the facts setting forth the grounds for the claimed disqualification and the legal authorities relied upon by the moving party and shall be supported by affidavits of witnesses who are competent to testify to the facts set forth in the affidavit.  The district attorney or the Attorney General, or both, may file affidavits in opposition to the motion and may appear at the hearing on the motion and may file with the court hearing the motion a written opinion on the disqualification issue.  The judge shall review the affidavits and determine whether or not an evidentiary hearing is necessary.  The motion may not be granted unless the evidence shows that a conflict of interest exists that would render it unlikely that the defendant would receive a fair trial.  An order recusing the district attorney from any proceeding may be reviewed by extraordinary writ or may be appealed by the district attorney or the Attorney General.  The order recusing the district attorney shall be stayed pending any review authorized by this section.  If the motion is brought at or before the preliminary hearing, it may not be renewed in the trial court on the basis of facts that were raised or could have been raised at the time of the original motion. 

Prior to the enactment of section 1424 in 1980, the law determining when recusal of the district attorney of a county or some or all of its employees was appropriate was set forth in People v. Superior Court (Greer) (1977) 19 Cal.3d 255, which required recusal for the mere appearance of impropriety.  The first significant analysis of this section by the California Supreme Court was in People v. Conner (1983) 34 Cal.3d 141.  This holding was explained in People v. Eubanks (1996) 14 Cal.4th 580, 591, as follows:

As noted in [People v. Lopez (1984) 155 Cal.App.3d 813, 824], the statute refers simply to a "conflict of interest"; it does not explicitly require an "actual" conflict, nor does it explicitly exclude "apparent" conflicts. (Ibid.) On the other hand, the statute allows disqualification only when a conflict "render[s] it unlikely that the defendant would receive a fair trial," (§ 1424) whereas Greer allowed disqualification even when the conflict might merely "appear to affect" the prosecutor's fairness.  [Footnote omitted/]  We considered and resolved these interpretive questions regarding section 1424 in People v. Conner, supra, 34 Cal.3d 141 . . . . Recognizing the standard of section 1424 differed from that articulated in Greer, we nonetheless concluded that the statute "contemplates both `actual' and `apparent' conflict when the presence of either renders it unlikely that defendant will receive a fair trial." (34 Cal.3d at p. 147.) The distinction between actual and apparent conflict is "less crucial" under the statute, we explained, because of the "additional statutory requirement" that the conflict must "render it unlikely that the defendant would receive a fair trial." (Ibid.)  We held that a "conflict," for purposes of section 1424, "exists whenever the circumstances of a case evidence a reasonable possibility that the DA's office may not exercise its discretionary function in an evenhanded manner. Thus, there is no need to determine whether a conflict is `actual' or only gives an `appearance' of conflict." (34 Cal.3d at p. 148.) But however the conflict is characterized, it warrants recusal only if "so grave as to render it unlikely that defendant will receive fair treatment during all portions of the criminal proceedings." (Ibid.) Conner establishes that, whether the prosecutor's conflict is characterized as actual or only apparent, the potential for prejudice to the defendant — the likelihood that the defendant will not receive a fair trial — must be real, not merely apparent, and must rise to the level of a likelihood of unfairness. Thus section 1424, unlike the Greer standard, does not allow disqualification merely because the district attorney's further participation in the prosecution would be unseemly, would appear improper, or would tend to reduce public confidence in the impartiality and integrity of the criminal justice system. 

(Id. at 591-592 [italics added].)  

The fact that a case in which a recusal motion has been made is a capital case does not warrant a different standard of review than the usual one of abuse of discretion.  (Hollywood v. Superior Court (2008) 43 Cal.4th 721; Haraguchi v. Superior Court (2008) 43 Cal.4th 706 [both dealing with prosecutorial involvement in cinematic and literary endeavors involving the defendant].)

II. 

The Facts and Circumstances of this Case Warrant Recusal OF THE ENTIRE San Bernardino County District Attorney’s Office.

The six-year investigation into the Old Fire case, from October 2003 until the issuance of the indictment in October 2009, involved eight interrogations of defendant Rickie Lee Fowler over a five-year period and scores of interviews with possible witnesses and suspects.  Several different sheriff’s deputies were placed in charge of the case during this time and many detectives worked on the case.  Because of this complexity, and the impossibility of knowing the whole story unless all of it is set forth, the lengthy statement of facts set forth in the motion to dismiss for failure to present exculpatory evidence to the grand jury has been incorporated herein.  As stated by Haworth v. Superior Court (2101) 50 Cal.4th 372, the application of the test provided for by section 1424 is “primarily factual” and only by becoming familiar with the whole investigation enables one to become aware of the enormity of the deception practiced in this investigation.

Present counsel respectfully submits that, considered as a whole, the facts there set forth, based on discovery from the district attorney and newspaper articles, show that Fowler became a suspect in the first place in early January 2003 because he had apparently wanted people to think he was involved in the Old Fire.  Initially, the detectives questioned people who said they thought Fowler had been involved in setting the fire.  Many of these “rumors” were last traced to statements from unnamed law enforcement officers.  Only Amy Fowler and Michelle Hernandez said they had personally heard Fowler say he was involved.  The transcript of Amy Fowler’s telephone conversation with Fowler in which he is said to have made this statement has not yet been prepared.  The statement heard by Michelle Hernandez was one of Fowler’s not-uncommon anger-filled rants, to which Hernandez paid little or no attention because she “really didn’t care.”  It is apparent that she did not believe his statement that her actions in keeping him from his mother made Fowler set the Old Fire.  The logic in this has never been explained.

When the detectives got around to interrogating Fowler in February 2003, he first told a story many small details which meshed perfectly with what the detectives had apparently already learned from Dean Raef and others about what happened the night before the fire was set.
   (E.g., Jimmy Ray Hernandez was in the back seat feeling sick when Raef drove him and Fowler from his place in Twin Peaks to Jimmy Ray’s father’s place in San Bernardino.)  The details also mesh with the accounts given by Santiago Hernandez, Penny Hardeman, and John Aylward, none of whom had any contact with Fowler or Raef prior to the time they were interrogated.  If the case had been properly investigated at this point, the absence of any real admission by Fowler of complicity of any meaningful sort and the checking-out of what these witnesses had said about where Fowler was, including later interviewing Ramona Gonzalez, since Fowler had told two people he had been at “Mona’s” house prior to the time he was interrogated, would have caused the detectives to seriously doubt his involvement.

It appears unmistakable that the sheriff’s detectives deliberately did not prepare reports of anything which did not support their pre-determined conclusion that Fowler was either the person who set the fire, a person who had aided or abetted the setting of the fire, or that Fowler was their best hope of finding somebody to blame for the Old Fire, i.e., a scapegoat.  From the preposterous and constantly changing tale related by Fowler, present counsel respectfully submits that no rational and objective person, and certainly not an experienced homicide detective, would have believed what Fowler was saying.  This is made inexplicably clear by the absurdity of Fuerte’s van having been taken, the fire set, and returned without his knowledge by people three of four people who deny doing so at a time when the fire had not even started.  This is also made clear by the inherent absurdity of having the Valdezes—people he scarcely knew—thrown in because, after Fowler learned a white van had been seen setting the fire, he mistakenly thought they were still living at Fuerte’s.  And what possible motive would the Valdezes—the sick father whose care was the primary aim of his son—have had for doing such a thing?

Fowler never said anything—nor was he asked—about Dean Raef’s role in supposedly being present, or even how he came to be present in the van at the time the fire started.  The likelihood of this person, on whom Fowler had pulled a gun two weeks earlier, going along with Fowler or anyone else who intended to set the mountains on fire a few miles below where he lived, strains credulity.  If Raef had really been present when Fowler or Martin Valdez, Jr. set the fire—recall that Stull told the grand jury that he thought the evidence showed that Fowler had set it even though Fowler had never said this—then the sheriffs would have had a witness who could have explained what had happened.  As opposed to present counsel’s observation that no rational and objective person, and certainly not an experienced homicide detective, would have believed Fowler’s ever-changing tale, is the fact, documented by their statements contained in the recordings, that the detectives who interviewed Dean Raef, the Valdezes, and Jimmy Ray Hernandez all believed what they said.  Raef was not even detained beyond the interrogation and, unlike many others with far less apparent involvement in the case, was not even asked to take a polygraph.

So what kind of an objective investigation did the Sheriff’s Dept. conduct into the Old Fire?  The answer is none.  This fact is made apparent, not from reading the reports the detectives selectively prepared to conceal the fact that Fowler had not really set the fire or even been involved, but by actually listening to the significant recordings of interviews and interrogations concerning which no reports were ever prepared.  Deputy District Attorney Stull had an absolute obligation to know all the facts before setting in motion the process which could lead to the death of an apparently innocent man.  Whether Stull was actually aware of the contents of these transcripts is not important.  His obligation to know their contents is what is important.  

It thus appears that Stull either knew or should have known that Fowler was probably not involved in setting the Old Fire.  For him to have claimed that Fowler was involved was reckless to say the least, given the state of the investigation the knowledge of which he is charged with knowing.  Having selectively presented the case, e.g., ignoring in front of the grand jury that Gary Robertson, the San Bernardino Police Department officer who interviewed eyewitness Padilla October 26, 2003, and who had seen the fire started, wrote in his report that Padilla had said he had seen a “gray” van which he did not know if he could identify again.  Only later, when Det. Perez interviewed him and when he now said he had been mistaken and had in fact been closer than where he thought he had been, after Det. Perez knew that Fuerte’s white van had been implicated, did Padilla’s observations change to “white or gray.”  Even the Lansden’s did not claim it was a “white van;” they had said it was a light colored or white and gray van.  These are just relatively small examples of Stull’s deliberate shaping of what the grand jury could hear.  His talking them out of even hearing from Raef, arguably the most important witness of all to anyone who wants to know the truth, is what is really shocking.

So what must have been going on in Stull’s mind?  It’s one thing for a prosecutor to zealously prosecute person believed from credible evidence to have committed a crime—this is part of our adversary system just as zealously defending a person is part of our system.  But Stull had other concerns.  Some of these were related to his plans to run for judge, although present counsel does not know when this first came into Stull’s head.  Sheriff Rod Hoops and District Attorney Michael Ramos, along with the presiding judge of this court, were the three persons who sponsored him in putting on a fund raiser at the Arrowhead Country Club shortly before the June 2010 election, at which Stull prevailed.  As argued in the motion to dismiss, Stull could not let them down by failing to get an indictment of Fowler, especially not with all the press reports which appeared, some in 2006, some in 2008, and more in 2009 to announce the indictment.  The sergeant in charge of the investigation had publicly said, as reported in the press, that the District Attorney’s Office had sat on the case and that it was “bunk” that Fowler had not been prosecuted in 2004 when the case was first presented for filing, adding that he thought the case was provable beyond a reasonable doubt.
 

So Stull clearly had a personal interest in getting Fowler indicted which gave rise to both an apparent and an actual conflict which, as stated by People v. Conner, supra, 34 Cal.3d 141, “exists whenever the circumstances of a case evidence a reasonable possibility that the DA's office may not exercise its discretionary function in an evenhanded manner, and that it warrants recusal only if “so grave as to render it unlikely that defendant will receive fair treatment during all portions of the criminal proceedings.”  It thus seems apparent that Stull would have to be recused from the case if he were still in the District Attorney’s Office.  What he did at the grand jury was certainly not “evenhanded.”  

But Deputy District Attorney Stull is now a judge and is not going to either prosecute or adjudicate the Fowler case.  If this was where things ended, this motion would not be filed.  But things don’t end there.  In this case, District Attorney Michael Ramos had evidenced a long-standing personal involvement in the case.  At the press conference announcing the indictment, Ramos noted that hundreds of people lost their homes, including some prosecutors on his staff and added, “Although justice was delayed I will tell you justice will not be denied in this case.”  He thereby unequivocally adopted Stull’s Grand Jury Version and put his personal credibility on the line.  This alone should require that this motion be granted.

But in this case Ramos’ involvement is even greater and more personal.  It is one thing for a deputy in a district attorney’s office to make a mistake, as the motion to contends Stull did.  Prosecutorial misconduct happens all the time and does not give rise to a motion seeking to disqualify the District Attorney himself.  But in this case Ramos personally and publicly endorsed Vic Stull in his race for judge, serving along with Sheriff Rod Hoops as perhaps Stull’s most prominent supporter.  If the court agrees with the motion to dismiss, Stull will appear to have condoned executing an innocent person in order to further his, and his boss’, personal political careers.  Of course this would be a major argument for whoever runs against Ramos in the next campaign, whether it is merely to seek reelection as District Attorney or seeking some higher office.  

So Ramos also clearly had a personal interest in getting Fowler indicted which gave rise to both an apparent and an actual conflict which, as stated by People v. Conner, supra, 34 Cal.3d 141, “exists whenever the circumstances of a case evidence a reasonable possibility that the DA's office may not exercise its discretionary function in an evenhanded manner, and that it warrants recusal only if “so grave as to render it unlikely that defendant will receive fair treatment during all portions of the criminal proceedings.”  Ramos is in charge.  It is not inconceivable that, based on the motion to dismiss which summarizes the complex and lengthy investigation from start to finish, officials in the District Attorney’s Office might want to reconsider their prosecution.  They might want to dismiss or they might want to forego the death penalty.  In either case, it is simply not consistent with human nature to think that Ramos could ask his prosecuting attorney to dismiss, given all the attention the indictment attracted.  As the California Supreme Court recently stated in County of Santa Clara v. Superior Court (2010) 50 Cal.4th 35, 51, any arrangement whereby a prosecutor would be given a contingent fee for prosecuting a case would be categorically barred “because giving a public prosecutor a direct pecuniary interest in a case would “render it unlikely that the defendant would receive a fair trial.’”  Since Ramos is an elected official, he has a direct pecuniary interest in keeping his job, which means being elected.  His electability would certainly be compromised if Fowler’s indictment does not stand, or if Fowler is found not guilty at trial.  Ramos has a personal interest and must be recused from the case.

In a hypothetical situation, suppose the prosecuting deputy came to the conclusion that Fowler probably had no involvement in the fire and that the case should be dismissed.  This does not have to mean that the prosecuting deputy believes “to an absolute certainty” that Fowler was not involved.  If the prosecuting attorney believed instead that the fire was not set according to the Grand Jury Version presented to the grand jury, he or she could still want to dismiss because, while he may not know whether Fowler was involved, he may believe that the prosecution theory of the case, i.e., the Grand Jury Version, is simply not true or is not supported by evidence a jury can be expected to find true beyond reasonable doubt.  Whatever the reason the prosecuting attorney might have to want to dismiss, it would put him in a very difficult position because it puts his boss in a difficult situation.  This apparent and actual conflict is certainly “so grave as to render it unlikely that defendant will receive fair treatment during all portions of the criminal proceedings.”  In People v. Lepe (1985) 164 Cal.App.3d 685, 689, in upholding the recusal of the entire Imperial County District Attorney’s Office, the court stated in language applicable to this case as well:

As the deputies are hired by [the District Attorney], evaluated by [the District Attorney], promoted by [the District Attorney] and fired by [the District Attorney], we cannot say the office can be sanitized such as to assume the deputy who prosecutes the case will not be influenced by the considerations that bar [the District Attorney] himself from participation in the case.

For these reasons, the entire San Bernardino County District Attorney’s Office must be recused.  

Defendant is not unaware of the drastic nature of recusing an entire District Attorney’s Office:

[T]he entire prosecutorial office of the district attorney should not be recused in the absence of some substantial reason related to the proper administration of criminal justice." (People ex rel. Younger v. Superior Court (1978) 86 Cal.App.3d 180, 204 . . .; see also People v. Merritt [1993] 19 Cal.App.4th [1573] at pp. 1578-1579, quoting People v. Hernandez (1991) 235 Cal.App.3d 674, 679-680.)  As another court put it, "The recusal of an entire prosecutorial office is a serious step, imposing a substantial burden on the People, and the Legislature and courts may reasonably insist upon a showing that such a step is necessary to assure a fair trial." (People v. Hamilton (1989) 48 Cal.3d 1142, 1156.) "It is a disfavored remedy that should not be applied unless justified by a substantial reason related to the proper administration of justice. [Citations.] The showing of conflict of interest necessary to justify so drastic a remedy must be especially persuasive. [Citation.]" (Millsap v. Superior Court, [1999] 70 Cal.App.4th [196] at p. 201.) Indeed, one court has indicated that there must be "no other alternative available but to recuse the entire district attorney's office." (Merritt, supra, 19 Cal.App.4th at p. 1579.)

(People v. Cannedy (2009) , 176 Cal.App.4th 1474, 1482; see also People v. Gamache (2010) 48 Cal.4th 347 [upholding trial court’s refusal to recuse entire San Bernardino County District Attorney’s Office where employee was wife of murdered victim
].)

But the mandate of section 1424 has often required the recusal of an entire District Attorney’s Office and should do so in the case at bar.   (See also, People v. Eubanks (1996) 14 Cal.4th 580, 584, upholding the trial court’s granting of a recusal motion for an entire District Attorney’s Office where the alleged victim of trade secrets theft contributed $13,000 toward the office’s investigation; Lewis v. Superior Court (1997) 53 Cal.App.4th 1277, upholding recusal of the entire Orange County District Attorney’s Office when Robert Citron so badly managed the county’s finances that the District Attorney, if he had received reports which he denied receiving, would have had a duty to investigate, and where his own office was a victim; People v. Choi (2000) 80 Cal.App.4th 476, upholding recusal of entire office where District Attorney with indirect personal connection to murder prosecution continued, as in the present case, to involve himself; and People v. Conner, supra, 34 Cal.3d at pp. 148-149 upholding recusal of entire office where deputy district attorney witnessed the defendant's violent courthouse escape and assault on a deputy sheriff, a "harrowing experience" he discussed with coworkers.

In City and County of San Francisco v. Cobra Sol (2006) 38 Cal.4th 839, the court upheld the recusal of the entire San Francisco City Attorney’s Office, where the City Attorney had previously represented a person later found to have been involved in a kickback scheme, stating: 

Individuals who head a government law office occupy a unique position because they are ultimately responsible for making policy decisions that determine how the agency's resources and efforts will be used. Moreover, the attorneys who serve directly under them cannot be entirely insulated from those policy decisions, nor can they be freed from real or perceived concerns as to what their boss wants. The power to review, hire, and fire is a potent one. . . .  There is another reason to require the disqualification of the conflicted head of a government law office. That reason arises from a compelling societal interest in preserving the integrity of the office of a city attorney. It is beyond dispute that the citizens of a city are entitled to a city attorney's office that unreservedly represents the city's best interests when it undertakes litigation. Public perception that a city attorney and his deputies might be influenced by the city attorney's previous representation of the client, at the expense of the best interests of the city, would insidiously undermine public confidence in the integrity of municipal government and its city attorney's office. 

(Id. at 853-854.)

Failing to recuse the entire District Attorney’s Office in this case would constitute a denial of the Fourteenth Amendment’s right to due process of law and a fair trial.  (See Marshall v. Jerrico, Inc. (1980) 446 U.S. 238, 249-250, where the high court observed that “[p]rosecutors are also public officials; they too must serve the public interest” and that consequently “[a] scheme injecting a personal interest, financial or otherwise, into the enforcement process may bring irrelevant or impermissible factors into the prosecutorial decision and in some contexts raise serious constitutional questions.”)

CONCLUSION

For the foregoing reasons, defendant respectfully submits that the court should grant an evidentiary hearing where the issues raised herein may be determined.

Date: September 26, 2011

Respectfully submitted,

___________________

DONALD W. JORDAN

Co-Attorney for Defendant
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	Person served ___________________________

Title ___________________________________

Party served _____________________________

Place served ____________________________

Date served                   Time served                  
	Person served ___________________________

Title ___________________________________

Party served _____________________________

Place served ____________________________

Date served                      Time served               


I declare under penalty of perjury and the laws of the State of California that the foregoing is true and correct.

Date:                                                                       Date: 9/26/2011

________________________________                   __s/Donald W. Jordan_____________________

 Person serving by personal service                           Person serving by mail, email, and/or by fax.

� The transcript of Raef’s interrogation does not have a date, nor has present counsel found any report which specifies the date of the interrogation or by whom it was conducted. 


� Det. Dave Burgess, who had recently been placed in charge of the case, told Fowler in 2006 that the case was a “fucking train wreck” when “this shit was dumped” on his desk. 


� In this case, the San Bernardino District Attorney’s Office had also established an “ethical screen” precluding employees from the area where the murder took place from having any involvement in the prosecution.  That could not resolve a problem such as that posed by the present case where the District Attorney himself is the one shown to have a personal stake in the case.
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